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ACCOUNT STATED. 

1. Practice, Civil— Account, balance of, when treated as an account stated.— 
Where defendant acknowledged his indebtedness fora specific sum, being a 
balance of an account, the court was at liberty to treat it as an account stated, 
and properly gave judgment for such balance, although the account was not 
itemized. And where appeal is taken by reason of such objection to an 
account, this court will award ten per cent. damages against appellant.—May 
v. Kloss, 300. 

ACCOUNT, STATEMENT OF. 

See Practice, Crvi.c—Actions, 8. PRAcTICcE, CIVIL—PLEADING, 9. 

ADMINISTRATION, 

1. Partnership — Administration —Surviving partner—Partnership articles— 
Covenant for conveyance in — Record of final settlement — Res adjudicata — 
Account of profits. — A., being the owner of certain real estate with improve- 
ments, covenanted, in articles of partnership with B., that on receipt from 
B. of one-half the’ amount paid for the property, with interest, and half the 
running expenses, he would convey to him an undivided half of the property. 
On decease of A., B., as surviv'1g partner, administered on the joint estate. 
Held, that the record of final settlement in the Probate Court, showing a 
balance of partnership payments in favor of B., was not conclusive evidence 
that the amount necessary to entitle him to a conveyance had been paid. It 
was not within the scope and purpose of final settlement to determine such 
questions. Sucha covenant and the payments made in accordance with it 
were individual, and not partnership, transactions. The conveyance in such 
case certainly should not be enforced when no accounts were rendered by the 
administrator of the profits of the estate.— Fish v. Lightner, 268. 

. Administrator, bond of — Suit on may be brought against, prior to order of 
distribution, when.— The heirs may institute proceedings against an admin- 
istrator for a breach of his bond prior to an order of distribution by the Pro- 
bate or County Court, whenever it is ascertained that the debts of the estate 
have been paid. In such case the heirs have a direct vested legal interest, 
and ought not to be prejudiced by the default of the administrator, or the 
remissness of the court in discharging its proper functions.— State ex rel. 
Midgett v. Matson, 305. 

. Administrator — Final settlement of, lapse of time after —What presump- 
tion afforded by as to unsatisfied claims.—The lapse of eight years after a 
final settlement by an administrator leads inevitably to the inference that 
there were then no creditors holding unsatisfied claims against the estate.—-Jd. 
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ADMINISTRATION—( Continued.) 


4. Administrator — Property stolen from— Not responsible for in equity.— 
Where funds belonging to an estate are stolen from the executor or adminis- 
trator while in his charge, he can not in equity be held liable; and in such 
case an equitable defense may be made to an action at law. The suit will 
be tried by a jury instead of the chancellor. But his right to the equitable 
defense remains. And he will be permitted to testify in his own behalf, under 
the statute (Gen. Stat. 1865, ch. 144, 3 1), and independently of it, under the 
common law.—State ex rel. Townshend v. Meagher, 356. 





5. Administrators are liable, for what care.-—Executors and administrators 
stand in the position of trustees of those interested in the estates upon which 
they administer, and are liable only for want of due care and skill; and the 
measure of care and skill required of them is the same as that demanded 
of bailees for hire, viz: that which prudent men exercise in the direction of 
their affairs.— Id. 

6. Administrator — Competency of as a witness — Construction of section 1, 
chapter 144, Gen. Stat. 1865.—Under section 1, chapter 144, Gen. Stat. 1865, 
where the testimony of one of the parties to the transaction, or cause of action, 
or matter of defense, was placed beyond reach by death or insanity, the testi- 
mony of the other party was shut out, so as to preserve, as far as possible, an 
equality of position between them, and for no other reason. And iu respect 
to a case where property in the charge of an administrator, belonging to the 
estate, is stolen, no testimony being lost by reason of the death of the intestate, 
the administrator is not within the reason of the exceptions named in the sec- 
tion, and is not excluded from testifying because of it.— Id. 

. Administrator — Judgments presented more than one year after death, 
classed how.— Judgments exhibited against the estate of a deceased person 
in the Probate Court, more than a year after his death, under section J, 
chapter 123, Gen. Stat. 1865, should be placed in the sixth, and not in the 
fourth, class. The term “all demands,” spoken of as belonging to the fifth 
class, means “‘all demands except judgments;”’ and the same term, when 
it refers to those embraced in the sixth class, means “all demands, including 
judgments,” and, perhaps, also those named as belonging to the first and 
second classes. Sections 2 and 11, e¢ seg., chapter 124, and section 29, 
chapter 123, Gen. Stat. 1865, clearly show that no demand requiring presen- 
tation and allowance can be placed in or forward of the fifth class unless 
presented within the year.— Bank of State of Missouri v. Tutt, 366. 


~I 


8. Administrator—Certijtcate of deposit, liability on—Principal and agent.— 
When goods were to be paid for by depositing the amount in a certain bank 
to order of the vendee, but, by mistake, it was deposited in the name of hi- 
agent, such deposit was a discharge of the vendee; and the administrator of 
the agent’s estate was liable for the sum to the principal, even though, under a 
misapprehension of the rights of claimants, he may have paid it to another 
party. He should have inventoried the certificate of deposit, and left the 
court to determine to whom the money belonged.— McCrary v. Ashbaugh, 
Adm’r of McCormick, 410. 

9. Probate Court—Fraudulent conveyances.—The Probate Court has no power 
to set aside a conveyance of deceased on the ground of fraud.— Merrv v.. Fre- 

mon, 518. 
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ADMINISTRATION—( Continued.) 


10. Administrator — Fraudulent conveyanees.—A conveyance can not be 
impeached by the administrator of the grantor as being fraudulent on the part 
of the grantor. — Id. 

11. Administrator — Fraud — Parties.—An administrator is not a proper 
party to a suit to set aside a conveyance of the deceased as being a fraudulent 
act of the deceased.— Id. 

See Pracricr, Civin —PLeapina, 11. Securirtes, 1, 2. 

AGENCY. 

1. Administrator—Certijicate of deposit, liability on—Principal and agent.— 
When goods were to be paid for by depositing the amount in a certain bank, 
to order of the vendee, but, by mistake, it was deposited in the name of his 
agent, such deposit was a discharge of the vendee; and the administrator of 
the agent’s estate was liable for the sum to the principal, even though, under 
a misapprehension of the rights of claimants, he may have paid it to another 
party. He should have inventoried the certificate of deposit, and left the 
court to determine to whom the money belonged.—McCrary v. Ashbaugh, 
Adm’r of MeCormick, 410. 

2. Equity — Agent — Purchase of property of principal by, forbidden.— An 
agent can not be allowed to purchase an interest in property where he has 
a duty to perform which is inconsistent with the character of a purchaser. 
The law does not presume that such a transaction will always be impressed 
with fraud, but it furnishes an inducement to fraud, and affords opportunities 
to persons, who should always act with the most conscientious and scrupulous 
good faith, to abuse their trust; and therefore a total disability is enjoined, to 
take away all temptation.— Grumley v. Webb, 444. 

3. Equity —Agent, while in fiduciary capagity, can not interfere with title to 
the trust property.—An agent who, for a certain remuneration, undertook to 
collect the rents and exercise control over the property of his principal while 
the latter was absent and relied entirely on his discretion, judgment, and 
integrity, had no right to interfere with the title to the property, or place 
himself in an attitude of antagonism to the interests of his principal. By pur- 
chasing the property under such circumstances, he made himself liable as a 
trustee in relation thereto, for the benefit of his principal.-- Id. 

4. Equity — Sale — Purchaser—False representations by—Constructive trusts. 
—Where one becomes a purchaser under such circumstances as would make 
ita fraud to permit him to hold on to his bargain —as, by representing that 
he is buying for the benefit of the embarrassed debtor in the execution, or that 
he intended to reconvey the property, and thereby obtained it at a sacrifice— 
courts will relieve against such fraud, and the person who has gained an advan- 
tage by means of such fraudulent act will be converted into a trustee for 
those who have been injured thereby. (McNew v. Booth, 42 Mo. 189.)—Jd. 

5. Agent — Liability of principal.—The same degree of negligence which 
unfits a party for employment in the first place will equally unfit him for 
a continuance therein, his negligent conduct being known to his employer. 
—Harper v. Indianapolis & St. Louis Railroad Company, 488. 

6. Agency — Commissary vouchers, when stolen, what title passes to pur- 

chaser. —An U. S. commissary voucher is not, in the commercial sense, @ 

negotiable instrument, and the law merchant has no application to it. It is, 
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AGENCY—( Continued.) 


however, property, or rather a convenient representation of property, and 
when actually sold, passes by delivery, like other personal property. But the 
purchaser can acquire no greater right than the seller, and when the property 
is stolen, there can be no further transfer. An agent who collects the money 
on such a voucher, for an innocent purchaser thereof after the voucher has 
been stolen, will be liable for its value to the original owner. A sale of the 
property by the agent is evidence of conversion ; and, to hold him liable, it is 
not necessary that he should use the proceeds of the conversion for his own 
benefit.— Koch vy. Branch, 542. 

7. Agency — Conversion —What constitutes.—The fact that one takes posses- 
sion merely of stolen property, as a depositary or common carrier, is not suf- 
ficient to charge him with conversion. Some action by which it is converted 
into something else, as into money or other property, either by sale, exchange, 
or collection, or some other intermeddling, inconsistent with the owner’s 
right, should be found, in order to make the person responsible who has 
obtained innocent possession.—Id. 

See ConveYANCES, 6. 

AMENDMENTS. 

See Practice, Crvic—Triats, 11. Practice. Civir—APrrrats, 2. 

APPEALS. 

See Pracrice, Crvit—APpPEALs. 

ARBITRATION AND AWARD. 

1. Arbitration and award—Appraisal—Insurance companies.—Certain insured 
goods being damaged by fire, the owner and the insurance company, in pur- 
suance of the provisions of thegpolicy, agreed in writing upon a board of 
appraisers to examine the gions and estimate the owner’s loss. This 
was done, but the appraisers were not sworn: eld, that the transaction was 
not, in the accepted legal sense of the term, a submission to arbitration, but 
merely an appraisal, and for the reason that a submission to arbitration pre- 
supposed contesting parties and a subsisting controversy; whereas, in the 
case indicated, the original agreement fixing the method of ascertaining the 
quantum of damages in case of loss, formed a part of the original contract of 
insurance, viz.: of the company’s charter, which was made part of the policy; 
and further, because by the terms of that instrument the finding of the 
appraisers was to be a report, to be used as evidence touching the loss, and 
not, as in case of an arbitration, as a bar to a suit on the policy. In such 
case the written agreement entered into after the fire, appointing the apprais- 
ers, and by which the parties agreed to accept their appraisement, was a e 
practical carrying into effect of the stipulations of the policy.—Zallee v. 

Laclede Mutual Fire and Marine Insurance Company, 530. 

2. Arbitration and award — Appraisal — Insurance Policies — Distinction 
between arbitration and appraisement.—Where the stipulations of a fire 
insurance policy have actually been complied with, and appraisal of losses had 
in conformity thereto, the insurance company and the insured should be 
bound by the result, notwithstanding that the appraisers were not sworn. 
They acted as appraisers, and not as arbitrators. The reference to them was 
not a submission to arbitration, in a legal sense, for the purpose of settling 

and extinguishing a cause of action, but a just and reasonable mode of fixing 




































INDEX. 609 


ARBITRATION AND AWARD—(Continued.) 


values—the value of the injured goods before and after the fire, the difference 
representing the amount of loss or damage.—Id. 


See Practrick, Cry, 8, 9, 10, 11, 14, 15. 
ASSIGNMENTS. 

See Corrorations, 1, 4, 5. 
ATTACHMENT. 


1. Mortgages and deeds of trust — Attachment — Unrecorded mortgages, wher 
good against.—An unrecorded mortgage on land is good against the lien of a 
subsequent attachment thereon, if recorded before judgment and execution 
sale in the attachment suit. (Davis v. Ownby, 14 Mo. 170, and Valentine v. 
Havener, 20 Mo. 133, affirmed; vide also, Potter v. McDowell, 43 Mo. 93.)— 
Recd v. Ownby, 204. 

2. Attachment bond, suit on— Delivery of goods — Declaration of vendor 
proper.—In a suit on the bond of an attaching plaintiff, by the claimant of 
certain household furniture, which had been levied on, declarations of the 
vendor at the time of the sale, concerning his intention of leaving the house, 
are competent as bearing on the question of fraud and that of delivery.—State, 
to use of Heed, v. King, 238. 

3. Attachment bond, action on— Pleadings —Verdict — Judgment — Excep- 
tions to, when must be taken.—In an action on an attachment bond, under 
sections 2 and 4 of act of March 3, 1855 (Sess. Acts 1855, p. 464), plaintiff's 
petition was drawn on the supposition that the party to whose use the bond 
was given, and not the State of Missouri, was plaintiff, and verdict and judg- 
ment were rendered for him accordingly. No exceptions were taken to the 
pleadings, verdict, or judgment, either in the lower courts or by assignment 
of errors. Held, that the defects were wholly formal, and noticed too late in 
this court. In such case, the judgment below is as complete a bar as though 
entirely formal.—ZId. 

4. Attachment — Non-residence — Notice, under act of 1855, should state the 
amount claimed.— Where attachment was levied on certain land of defend- 
ant, on the ground of his non-residence, notice of the suit stating that the pro- 
ceedings were “founded upon two promissory notes for the sum of $386.94,” 
embraced a sufficient statement of the nature of the demand, under section 23, 
chapter 12, R. C. 1855; but is defective, under that section, in not stating 
whether the sum named in the notice was the amount claimed by plaintiffs ; 
and execution issued on attachment based on such notice may be quashed.— 
Haywood v. Russell, 252. 

5. Attachment — Non-residence — Notice, last publication of, how long before 
next term.— Under the provision of 1855, concerning notice of attachment 
(R. C. 1855, ch. 12, 3 23), it is not necessary that the commencement of the 
publication should be eight weeks before the next term of court, nor that the 
four weeks should end four weeks before the next term. It is sufficient if the 
publication be four weeks, and if the last insertion, which is the commence- 
ment of the fourth week, be four weeks before the commencement of the 
term.—Id. 


See GARNISHMENT. JUDGMENT, 1. 
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ATTORNEY AT LAW. 

1. Attorney at law —Professional services, value of, a question of fuct.—The 
jury are the proper judges of the value of professional services rendered by 
an attorney at law; and, without some misdirection by which they were 
misled, there is no occasion for interference in their verdict by the Supreme 
Court.— Rose v. Spies, 20. 


B 


BAILMENT. 

1. Bailee, care to be exercised by.— The care to be exercised by a bailee over 

property in his charge must be graduated according to the character of the 

property, its value, and the convenience of its being made secure, the facility 

for its being stolen, and the temptations thereto.— State ex rel. Townshend y. 

Meagher, 356. 

Practice, Civil —Actions— Bailment —Property stolen—Proper diligence.— 
In an action of trover for a certain belt and its contents, where defendant was 
bailee without reward, the mere fact that it may have been stolen while in 
defendant’s keeping, without his knowledge, is no defense. To excuse its 
non-production, it must appear that it was lost without defendant’s negli- 
gence or fault.— Huxley v. Hartzell, 370. 

See AGENCY. 

BANKS AND BANKING. 

1, Revenue — Act of Congress — Bank shares— Taxes — Assessments made, 
how.—Under the provisions of section 41 of the act of Congress of June 3, 
1864, re-enacting and amending the act of February 25, 1863 (U.S. Laws 
1863-4, p. 112), the county collector should make his assessments for taxes on 
bank shares against the shareholders personally, and has no right to collect 
the tax by selling the property of the bank, or the shares or other property 
of the shareholders, except that of the delinquent.— First National Bank of 
Hannibal. v. Meredith, 500. 

2. Revenue — Banks—Act of Congress — Illegal tax — Injunction, when 
proper.—Injunction by a bank organized under act of June 3, 1864, to restrain 
the collection of taxes, is not the proper remedy for an illegal or irregular 
tax, unless the sale of the property is accompanied by such circumstances 
that it will work irreparable mischief.— Id. 

3. Revenue— Banks, under act of Congress of June 3, 1864— Assessments 
against banks for taxcs on shares—Injunction—Demurrer.— Suit by a bank- 
ing institution organized under act of Congress of June 3, 1864, to enjoin the 
collection of taxes assessed against itself on its bank shares, has no equity. 

The bank, as a corporation, will lose nothing if the shares of its stockholders 
are sold. The shareholders are the ones who suffer, and they, if any one, are 
entitled to relief. In such suit demurrer will properly lie for that reason.—Id. 

BANKRUPTCY. 

See Dower, 5. 

BILLS AND NOTES. 

1. Bill of exchange — Equity — Debt, assignment of — Evidence.—- A bill of 
exchange drawn by a creditor upon his debtor does not of itself operate as an 

assignment in equity of the debt, even where negotiated for a good considera- 
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BILLS AND NOTES—(Continwed.) 


tion—although it is evidence tending to show such assignment, and, with other 
circumstances to show that such was the intention of the drawers, will vest in 
the holder an exclusive claim to the indebtedness.— Bank of Commerce v. 
Bogy, 18. ; 

2. Bill of exchange — Equity — Debt, assignment of — Intention of parties.— 
Anything that shows an intention on the one side to make a present irrevo- 
cable transfer of the debt or fund, and from which an assent to receive it may 
be inferred on the other, will operate in equity as an assignment, if supported 
by a sufficient consideration; and when the money is in the hands of the 
drawee, and the order is given for the exact amount, and a full consideration 
has been received for it—especially if advanced at the time, with no cireum- 
stances indicating any remaining interest in the drawer—the order should 
be treated as evidence of an equitable assignment.— Id. 

3. Bills and notes — Statute of limitations — Indorsements of credit, effect 
upon.— The time when the indorsement of a credit on a note was made is a 
fact to be settled by the jury, and to this end the writing must be laid before 
them. Ifthere is no evidence to the contrary, the presumption is that the 
indorsement was made at the time it purports to bear date, and the burden of 
proving the date to be false lies with thé other party. But if the date does 
not purport to be made cotemporaneously with the receipt of the moncy, it is 
inadmissible as a part of the ves geste.—Carter, Adm’r of English, v. Car- 
ter, 195. 

4. Bills and notes — Statute of limitations — Credits indorsed upon, when evi- 
dence of part payment.— In an action by an administrator upon a note made 
to his intestate more than ten years before, the indorsement of a credit thereon 
by the intestate, nearly two years before the note expired by limitation, would 
be prima facie evidence that he had received part payment on the note. 
Such indorsement was clearly rdmissible, because against the interest of the 
deceased.— Id. 

5. Bills and notes — Lands — Notes given for purchase money ; deed of trust 
to secure — Verbal agreement to buy in land under given condition — Suit on 
notes, ete.— Where the vendee of land paid a portion of the purchase money, 
and for the remainder gave his notes, secured by deed of trust on the property, 
testimony simply showing that the vendor expressed his willingness to 
exchange the notes for the land in case he could get a good title without a 
sale under the deed of trust, and that the property was sold six months after 
by the trustee, and bought in by the vendor, without showing any connection 
between the events, would not prevent the vendor from recovering judgment 
upon the notes, notwithstanding the apparent hardship to defendant of such 
a proceeding.— Parker, Executor of Block, v. Garnhart, 202. 

6. Notes— Fraud and deceit — Settlement should be repudiated before com- 
mencing proceedings on original claim.— Defendant was sued for the services 
ofaslave. He denied the indebtedness, but, to avoid a controversy, ‘‘ squared 
off” by giving plaintiff a certain note on which sundry payments had been 
indorsed. Plaintiff took the note without examination, collected the money, 
and pocketed the proceeds. Because it turned out that the amount due on 
the note was less than plaintifi’s claim, he could not treat the claim as unad- 
justed, and sue for the balance, on the plea of fraudulent misrepresentation 

by defendant concerning the amount remaining due on the note. Before 
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BILLS AND NOTES—( Continued.) 


commencing proceedings on his original claim, he should have tendered back 
the note received of defendant, and should have repudiated the settlement; 
or he might have prosecuted directly for the deceit, abandoning entirely his 
original cause of action. In that case he could retain the note, and recover, 
in addition, all he had suffered by the deception.—Jarrett v. Morton, 275. 

7. Bills of exchange, action on— Failure of notice of dishonor, excuses for — 
Burden of proof.—In an action against the drawer of a bill of exchange, who 
had received no notice of its dishonor, it was sufficient for plaintiff, in order to 
bring his case prima facie within the rule which excuses want of notice, to 
allege in his petition that defendant had no funds in the hands of the drawee ; 
and if there are other facts in the knowledge of defendant neutralizing the 
effect of this excuse, the burden of pleading them is with him.— Merchants’ 
Bank v. Easley, 286. 

8. Bills of exchange, action on— No funds in hands of drawee — Accommoda- 
tion drawer — Presumptions.— In an action against the drawer of a bill of 
exchange, he would be entitled to notice of dishonor, even though he had no 
funds in the hands of the drawee, if he were an accommodation drawer. But 
in the absence of countervailing testimony, he will be presumed to be an 
interested party. The onus of proving the contrary is upon him.— Id. 

9. Bills and notes — Reasonable time, what is.— The presentment of a draft to 
the drawee must be made in a reasonable time. What is a reasonable time 
is a question of fact, and depends upon the circumstances of the case.—Fugitt 
v. Nixon, 295. 

10. Bills and notes —Insolvency of maker— Want of presentment and demand. 
—As between the holder of negotiable paper and the prior parties thereto, 
the insolvency or bankruptcy of the maker or acceptor will constitute no 
excuse for want of presentment and demand.—Zd. 

11. Bills and notes — Dishonor, notice of — Diligence, when question of law; 
when of fact.-—-What is due diligence, in giving notice of dishonor, is a ques- 
tion of law when the facts are admitted. Where the facts are disputed, the 
court should give hypothetical instructions, leaving the facts to be determined 
by the jury.— Id. 

12. Bills and notes—Dishonor of — Reasonable diligence must be had in ascer- 
taining residence of party to be notified.— When the residence of the party 
to be notified of the dishonor of a bill of exchange is unknown, it is incumbent 
on the holder, and all other parties who are bound to give notice, to use rea- 
sonable diligence and make due inquiries as to the residence of the party so 
entitled to notice. "What will be due and reasonable diligence in this respect 
must depend on the circumstances of the particular case.—Id. 

13. Bills and notes — Dishonor, notice of —Laches only imputable in giving, 
where residence of indorser is ascertained.—The time employed in endeavor- 
ing to find the residence or address of the indorser must be deducted; and 
laches are only imputable to the holder after failure to give notice, where the 
residence or address is ascertained.— Id. 

14, Bills and notes— Dishonor — Notice of, where the indorser can not be 
found.—In case the whereabouts of the indorser of negotiable paper can not 
be ascertained, if an agent is employed to give the necessary notice at the 

town where he is about to stop, immediately upon his arrival, this is sufficient 

diligence.—Id. 
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15. Bills and notes — Presentment — Reasonable time.—The general rule in 
regard to presentment is that the bill must be presented within a reasonable 
time; and what will be a reasonable time must depend upon all the circum- 
stances of each particular case.—Salisbury v. Renick, 554. 

14. Bills and notes — Presentment—Reasonable time.— A. purchased of B., at 
St. Louis, on the 9th of June, a bill of exchange on C., in New York, with 
the understanding that the bill might be cashed by A. while in New York, or 
returned and repurchased by B. at the option of A. No limit of time for the 
return of the bill was fixed upon. It was never presented to C., but was 
returned, for payment, to B. the 16th of October. Meanwhile, in August, 
C. had failed, and B. refused payment. Held, that the bill was not presented 
to B. within a reasonable time, and that he was not liable.—Jd. 

17. Bills and notes —Agreement to return draft to drawer, if not used—Rea- 
sonable time.— Where no time is specified within which a bill of exchange 
shall be returned to the drawer if not used, the law will imply a reasonable 
time.— Id, 

18. Bills and notes — Promise to pay, with full knowledge of laches—Effect 
of.— The law seems to be well settled in this country that where no demand 
for the payment of a bill of exchange has been made, or notice of non-pay- 
ment given, a promise to pay after maturity, with full knowledge of such 
laches, is binding on the party promising, and removes entirely the effect of 
any negligence in making the demand or in giving the notice.— Id. 

See Contracts, 9. Corporations, 4. Equity, 8 Practice, Crvit— 
PLEADING, 20. 

BOATS AND VESSELS. 

1. Boats and vessels — Seamen — Wages — Forfeiture — Entirety of contract— 
Variance.— If a seaman enters into an engagement for a specified voyage, and 
the boat or vessel is disabled be“ore reaching the port of delivery, and another 
vessel is chartered or substituted in its stead, it is his duty to proceed on 
such substituted vessel. But where there is no substitution, but the freight 
is simply transhipped to another vessel bound for the same destination, it 
is unjust and unreasonable to say that the crew can be forced to go and 
serve on the boat which takes the freight from the one disabled, or else 
forfeit their whole pay.— Rebetto v. How, 52. 

BONDS. 

See Contracts, 5. Corporations, 4,5. REVENUE, 12, 13, 14. SuRETIEs, 
1, 2, 3, 4. 

BOUNTIES. 

1. Military bounties —Buchanan countu —County Court—Orders, construction 
of — Right of volunteers to balance of bounty money.— Under authority of an 
act of the General Assembly (Sess. Acts 1863-4, p. 39), the County Court of 
Buchanan county, on the second day of August, A. D. 1864, made a general 
appropriation of the sum of $120,000, to be applied to the payment of boun- 
ties to soldiers credited to the enrollment of the county. Subsequently, on 
the twentieth day of the same month, said court adopted a further order estab- 
lishing a bounty of $200 to be paid to volunteers credited to the county under 
the “late call.” The United States made four “calls” for troops in the year 

1864—in February, March, July, and December, respectively. Held, that a 
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BOUNTIES—( Continued.) 
soldier who volunteered under the December call was not accredited to the 
county under the “late call,” within the meaning of the order, and was, there- 
fore, not entitled to bounty under that order. Under these circumstances, the 
fact that a balance of the appropriation remains undisposed of does not give a 
soldier enlisted under the December call any legal interest in such balance. 
—Watson v. Buchanan County, 422. 

BUCHANAN COUNTY. 
See Bounttes, 1. Etxrctrions, 7,8. Orricers, 3. Sr. Josern, City or, 1, 

BURDEN OF PROOF. 

See Brris anp Nores, 7. Quo WaARRANTO, 1. 


C 

CAIRO AND JOHNSONVILLE PACKET COMPANY. 
See Corporations, 1. 

CARRIERS. 

See AGENCY. 

CLARK COUNTY. 

1. Clark county — Removal of county seat — Construction of Sess. Acts 1865, 
p- 312, and R. C. 1855, p. 514, ch. 45.—1t would seem to have been the 
obvious purpose of the Legislature, in the sixth section of the act to re-locate 
the county seat of Clark county (Sess. Acts 1865, p. 312), to adopt the 
machinery provided by the act of 1855 (R. C. 1855, p. 514, ch. 45), where that 
machinery was not superseded by the express provisions of the former act. 
The two acts taken together must be understood and construed as providing 
that the County Court of Clark county should act on the petition of a major- 
ity of the legal voters of that county, and appoint five commissioners to select 
a site for the public buildings “within two miles of said town of Cahoka,” 
and to do whatever else the act of 1855 required of them, not at variance with 
the act of 1865; and that when the commissioners had made the selection, 
and discharged the duties devolved upon them in this behalf, the County 
Court should order the removal of the county seat to the selected locality.— 
Spangler v. Countv Court of Clark County, 207. 

COLLECTORS. 

See Orricers. REVENUE. 

COMMON LAW. 

See Crimes AND PUNISHMENTS, 3, 6, 9. 

CONGRESS. 

See Banks AND BANKING, I, 2, 3. 
CONSIDERATION. 
See Contracts, 2, 3, 4. Corporations, 4. Execurions, 4. Practice, 
Crvit — PLeaprina, 14, 15. 
CONSTABLE. 
See Justices’ Courts. 
CONSTITUTION OF MISSOURI. 
1. Constitution — Section 32, art. IV.— Intention of.— Section 82, art. TV, of 








pope: 











INDEX. 615 


CONSTITUTION OF MISSOURI—(Continued.) 


the State constitution was intended to effectually inhibit the putting of 
diverse subjects in the same bill.—State v. Mathews, 523. 

2. Act of December 11, 1863, in the nature of an act of attainder —Article Il, 
of constitution in force in 1863.—-The act of December 11, 1863 (Adj. Sess. 
Acts 1868, p. 645), ousting the board of curators of St. Chacles College for 
having failed to take and subscribe the oath required by the act of March 23 
(Sess. Acts 1863, p. 12), assumed, without judicial findings, that the board of 
curators had forfeited their position; it cut off any defenses which they might 
make upon a trial of their right to office, declared vacancies which had not 
been created, and proceeded to fill them. It was, therefore, in the nature ofa 
bill ofattainder, and equally unjust and odious, and unknown to our jurispru- 
dence. Such judicial action was also expressly guarded against by article II 
of constitution, in force in 1863, which prohibited the union of the legislative 
and judicial power.— State ex rel, Pittman v. Adams, 570. 

3. Constitution — Act of Legislature declaring forfeiture — Legislative judg- 
ments.— The recitals in a statute will in general be taken as correct. But an 
act declaring “a forfeiture, if outside of legislative authority, can not be 
strengthened by reciting facts that might judicially work a forfeiture, unless 
those facts have been judicially passed upon. An act may recite a judgment 
of forfeiture as a proper foundation for any legislation warranted by such 
judgment, but the question of forfeiture is strictly judicial. And the Legisla- 
ture can not constitutionally know either that the facts exist or their legal 
effect.—Id. 

See Insurance, 3. Practice, Crrmrat, 8. REVENUE, 12, 13, 14. 


CONSTITUTION, UNITED STATES. 

See Insurance, 5. Sr. Cuanves, Crry or, J, 7, 8. 

CONTRACTS. 

1, Evidence —Bonds —Sureties —Admissions of principal.—Admissions made 
before the execution of a bond by one who afterward executed it as principal, 
and which were not made in the progress of any business intrusted to him by 
the surety, and formed no part of the ves geste of the subject matter of the 
suit, are not evidence against the surety on the bond, and should not be 
admitted in a suit on the bond against the surety. The statements made by 
the principal, at the time the bond was executed, in the presence of the other 
parties, and as a part of that transaction, stand on a different footing, as 
would any statement made by him in the progress of fulfilling the conditions 
of the bond.—Cheitenham Fire-Brick Company v. Cook, 29. 

2. Contracts — Illegal consideration — Compounding a felony — Knowledge of 
crime, when necessary to make consideration illegal — Construction of stat- 
ute.—Where a criminal prosecution had been initiated, by the owners of the 
money taken, against a defendant for embezzlement, and the defendant in such 
prosecution, with another person as principal, executed a bond to refund 
the moncy embezzled to the owners, upon an agreement, express or implied, 
ly the owners or their agent, to compound and cancel said crime and abstain 
from any prosecution therefor, it was not necessary, in order to establish the 
illegality of such consideration, to allege or prove that the obligees in the bond, 
who had initiated the criminal prosecution, had knowledge that a crime had 
in fact been committed. The statute (Gen. Stat. 1865, p. 801, 315) has no 
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CONTRACTS—( Continued.) 
application to such a case. It makes certain acts offenses, and provides the 
mode and measure of punishment for the wrong-doer; but it was not intended 
to legalize contracts which were void at common law, as against public policy, 
and of unsound tendeacy and character. But where no prosecution has been 
instituted, it is necessary to allege the fact that a crime has been committed, 
and that a party taking an obligation in consideration of forbearance to 
initiate a prosecution had knowledge of the existence of the supposed crime. 
—Id. 

8. Contracts — Consideration — Illegality of, how determined.— Whether an 
obligation is tainted with an illegal consideration, and void for that reason, is 
a question to be determined by common law, and not by the statute.—Jd. 

4. Contracts —Validity —Good consideration unaffected by an illegal agree- 
ment.—If a bond, given by one who has embezzled money to its owners, is 
given to secure the said money to the owners, and in consideration of that 
indebtedness and of the agreement on the part of the creditors to give an 
extension of time in which to make payments as therein expressed, unaffected 
by any agreement or understanding by the obligees on the bond or their agent 
that a criminal prosecution pending against the principal in the bond for such 
crime should, in consequence, be abandoned, and no other commenced, then 
there is no objection to the bond as far as the consideration is concerned.—IJd. 

5. Bond — Trust — Practice, Civil — Parties. — Where a bond is executed 
for the payment of money to the obligee, part for his own use and part 
for the use of another, the obligee may sue in his own name, on his own 
behalf and as trustee for the other. A payment to the obligee, in accordance 
with the bond, of any money due to the cestui que trust would be a satisfac- 
tion of the demand, and the obligors in the bond could not be called upon 
to account again.— Id. 

6. Boats and vessels —Seamen — Wages —Forfeiture —Entirety of contract — 
Variance.— If a seaman enters into an engagement for a specitied voyage, and 
the boat or vessel is disabled before reaching the port of delivery, and another 
vessel is chartered or substituted in its stead, it is his duty to procced on such 
substituted vessel. But where there is no substitution, but the freight is sim- 
ply transhipped to another vessel bouad for the same destination, it is unjust 
and unreasonable to say that the crew can be forced to go and serve on the 
boat which takes the freight from the one disabled, or else forfeit their whole 
pay.— Rebetto v. How, 52. 

7. Contracts — Sales— Custom merchant, how established; when binding — 
Evidence.—A custom, to be good, must be general, uniform, and notorious, 
and, to be binding on the parties to a transaction, must be directly known to 
them, or so universal and general in its character that knowledge may well be 
presumed; and evidence which does not tend to establish any open, uniform, 
and notorious rule, but simply consists of the declarations of witnesses as to 
what their individual opinions are, and the obligations they should have deemed 
resting upon them in certain circumstances, is illegal, and should be excluded. | 
— Southwestern Freight and Cotton Press Company v. Stanard, 71. 

8. Contracts —Established custom, evidence of, for what purpose admissible ; 
Sorce of.—Where a contract is made as toa matter about which there is a well- 

established custom, such custom is to be understood as forming a part of the 

contract, and may always be referred to for the purpose of showing the inten- 
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CONTRACTS—( Continued.) 
tion of the parties in all the particulars which are not expressed in the con- 
tract. But evidence of custom is never admissible to oppose or alter a general 
principle or rule, so as to make the rights and liabilities of parties other than 
they are at law.—Id. 

9. Sales — Orders — Negotiable instruments.— Where the vendor of zoods 
delivered to the vendee an order on the vendor’s mill, in words and figures 
following, viz: “Eagle Mills, deliver to Lamb & Quinlin 200 barrels Eagle 
Steam flour. St. Louis, October Ist, 1867. E. O. Stanard’’— eld, that the 
order was not negotiable, and that the vendees could not assign to other par- 
ties any greater or different right than such vendees possessed.—Id. 

10. Contracts — Sales — Statute of frauds — Right of property, what sufficient 
to pass.— If anything remains to be done, as between the seller and buyer, 
before the goods are to be delivered, a present right does not attach to the 
buyer. But separation is enough to pass the property, though weighing, 
measuring, or counting may afterward be necessary to adjust and determine 
the final amount of the price.—Id. 

11. Contracts — Sales, presumed to be for cash unless the contrary is stipu- 
lated. —When nothing is said between a vendor and yendee as to payment, 
and where no time is stipulated for payment, it is understood to be a cash 
sale, and payment and delivery are concurrent acts, and the vendor may refuse 
to deliver without payment; and if payment be not immediately made, the 
contract becomes void.— Id. 

12. Contracts — Sales —Constructive delivery—Right of possession — Vendor's 
lien — Non-payment — Insolvent buyer.— Even if the title has passed and the 
goods have been constructively delivered, possession conld not have been 
coerced till payment was made, if the vendor has not surrendered possession. 
While he retains it his lien exists, and, though there may be a delivery which 
will pass the title, it will not necessarily destroy the lien. Unless credit is 
expressly given, which is a waiver of any right to demand immediate pay- 
ment, the lien will continue to exist. So, also, if the buyer be insolvent when 
he demands delivery, the seller may refuse to deliver even when credit has 
been given.—Id. 

18. Contracts—Sales—Delivery and acceptance, when a question for the jury.— 
In doubtful cases the question of delivery and acceptance is for the jury, 
under instructions from the court. But where the facts are clear and undis- 
puted, what will amount to a delivery and acceptance, or waiver or destruc- 
tion of lien must be determined by the court.— Id. 

14. Contracts — Infants —What contracts void and what voidable.— The con- 
tracts of infants for necessaries, such as shelter, food, and clothing proper for 
their station, and such other means of support and education as may be 
requisite for them, are valid and obligatory. But, generaily, their promises in 
any business transaction, though not absolutely void, are voidable by them. 
And the contract of partnership may be made by an infant for his own bene- 
fit, subject to his right to avoid it when he comes of age.— Kerr v. Bell, 120. 

15. Contracts —Rescission — Infants — Consideration.—An infant vendor may 
recover back his property, either real or personal; but in such a case he must 
refund what he has received. There can be no such right of recovery so long 

as any part of the consideration is withheld.—ZJd. 
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16. Contracts —Real estate, sale of —What acts an abandonment of.—Where, 
after the sale of certain land, the vendor received back the possession of it, 
rented it out, enjoyed the rents and’ profits, exercised exclusive and abso- 
lute ownership over it, advertised it for sale, and had the title vested in him- 
self, such acts will be held to be an abandonment by him of the sale.—Id, 

17. Contracts, interpretation of — Determined from obvious intention, as 
derived from all parts.— Mere verbal criticism should not be resorted to in 
interpreting contracts or legal proceedings. Courts should be governed by 
their obvious intention, as derived from all parts of the instrument or record. 
—Caldwell v. Layton, 220. 

18. Contracts—Sheriffs’ sales —Parol testimony as to declarations of sheriff 
at time of, how shown.—Parol testimony as to declarations of the sheriff at 
the time of a partition sale, in order to explain the meaning of his deed, is 
improper, because its introduction is an attempt, collaterally, to impeach the 
record. The sale could have been set aside for cause by a direct proceeding 
in the same court, and, in such case, parol testimony of anything that 
occurred at the sale would be admissible.—Jd. 

19. Coxtract — Sale, conditional — Purchase from vendee by third party— 
Title — Replevin.— By the terms of a written contract, A. agreed to sell B. a 
certain engine for a specified sam; and B. agreed to return the same in 
default of payment within six months. B. took possession of the property, 
and, before the expiration of the time or the payment of the money, sold it to 
C., who purchased without notice of the rights of A. Suit in replevin was 
brought by A. against C. for the property. Held, that the contract was at 
best only a conditional sale, and no title vested in B.; and (in the absence of 
evidence showing laches in A.) C. acquired nothing by his purchase.—Gritiin 
v. Pugh, 326. 

20. Contracts — Township — Power of, to make — Legislature — Townships 
have no power by themselves to make independent contracts or to become 
bound in their separate capacity, and the law has not invested them with that 
power. But there is nothing to prevent the Legislature from doing so should 
it see fit. —State ex rel. N. M. Central R.R. Co. v. Linn County Court, 504. 
See Brits anp Notes, 5. ConvrEyances. Corporations, 4, 5, 8, 13. 

Equity, 11, 12, 15. Lanpiorp anp Tenant, 1,2. Parrnersurp, 1. 
Practice, Civit—PLEADING, 9, 14, 15,17. Sates. Usury, 1. 
CONVERSION. 
See Acency, 6, 7. 


CONVEYANCES. . 
1, Deeds — Description by quantity, by metes and bounds.— A call for quan- 
tity ina deed must yield to a more definite description by metes and bounds. 
— Campbell v. Johnson, 247. 
2. Deeds — Description by quantity, by metes and bounds— Latter should 
prevail.— Without an express averment or covenant as to quantity of land in 
a deed, it will always be regarded as a part of the description merely; and 
will be rejected if inconsistent with the actual area of the premises, if the 
same is indicated and ascertained by known monuments and boundaries. It 


aids, but ordinarily does not control, the description of the granted premises. 
— Id. 
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CONVEYANCES—( Continued.) 

3. Deeds — Interpretation of — Intention of maker should be sought for — 
Inaccuracy — Patent ambiguity, deed void for.—In the interpretation of 
deeds the intention should be sought after and carried out, and the identity 
of the land ascertained, by a reasonable construction of the language used. If 
the land granted be so inaccurately described as to render its identity wholly 
uncertain, the grant is void. But to have this effect, and render the deed 
void for uncertain description, the ambiguity must be patent, and appear on 
the face of the instrument.— Id, 

4, Ejectment — Description — Deed — Patent qmbiguity, how cured.— Suit in 
ejectment was brought for “the northwest fourth of the southwest quarter of 
section eleven, township fifty-three, range sixteen,” of Randolph county, 
embracing an area of forty acres. The only designation in the deed on which 
the suit was founded which would include this tract was “the southwest quar- 
ter of section eleven.” A quarter-section contained four forty-acre tracts. 
Held, that there being nothing in the deed to show to which forty it applied, 
the ambiguity in the description was patent, and could not be removed by 
extrinsic evidence. The title to the tract should be perfected by an action to 
reform the deed.— Id. 

5. Conveyances, contracts fur — Discretion of court as to specifie perform- 
ance.— Petitions for a specific performance of a contract to convey land are 
addressed to the sound discretion of the court, which may withhold or grant 
relief according to the circumstances of each particular case, when general 
rules and principles fail to furnish any exact measure of justice between the 
parties.— Fish v. Lightner, 268. 

6. Fraudulent conveyances — Statute concerning — Sale — Change of posses- 
sion, what constitutes — Clerk — Vendce of vendee.— Under section 10, ch. 
67, R. C. 1855 (vide also, Gen. Stat. 1865, p. 440, 2 10), the vendee must take 
the actual possession; and the possession must be open, notorious, and une- 
quivocal, such as to apprise thy community, or those who are aceustomed 
to deal with the vendor, that the goods have changed hands, and that the title 
has passed out of the seller into the purchaser. (Claflin vy. Rosenberg, 42 
Mo. 439.) Otherwise, the sale will be presumed fraudulent and void; and 
this notwithstanding that the vendor remained in charge as clerk or agent of 
the vendee. And it is immaterial that the claimant of goods attached, pur- 
chased them of the vendee of defendant in the suit. The last vendee stands 
in no better condition than the intermediate purchaser unless he has taken 
and continued in the actual possession of the purchased goods.—Lesem v. 
Herriford, 323. 

7. Deeds — Description — Patent ambiguity — Inaccuracy in, how cured.—I1n 
an action of ejectment for certain Jand sold plaintiff under a deed of trust, 
the deed described it as “lot forty-six ;” and s. plat of the survey of the town 
where the land was situated being put in evidence showed that the town was 
laid off in lots and blocks, and that no lots were numbered as high as forty- 
six: Aeld, that the ambiguity in the deed was patent, and that parol evidence 
was inadmissible to show that the deed was designed to convey block forty-six. 
If the description was inaccurate, and failed to express the intention of the 
parties, plaintiff should have applied to the grantor, or, in case of his refusal, 
to a court of equity, to have the deed reformed and the mistake corrected.— 
Jennings v. Brizeadine, 382. 











620 INDEX. 


CONVEYANCES—(Continwed.) 


8. Deeds — Description, where certain, can not be contradicted by parol testi- 
mony.— If, ina deed conveying premises, the description is certain, parol evi- 
dence of the intent, the acts, and declarations of the parties, going to establish 
a different location or another designation, is inadmissible, as contradicting 
or varying the deed.— Id. 

9. Deeds — Where intention of parties is plain on face of instrument, courts can 
go no further.—If the will of parties to a deed be plain upon the face of the 
instrument, courts should go no further in determining its meaning, even 
though the words used frustrate the grant itself.—Jd. 


10. Conveyance —Mortgage —Conditional sale— Difference between —Absolute 
sale with cotemporaneous stiputation.— A conveyance to secure a subsisting 
debt is a mortgage, whatever may be the form of the deed, or however 
absolute it may appear on its face; and where the facts of the transaction leave 
it questionable whether a mortgage or a conditional sale was intended, the 
doubt is to be resolved in favor of the theory of the mortgage. But it is not 
true that a deed absolute in its terms, delivered in payment of a debt, is con- 
verted into a mortgage merely because the grantee therein gives a cotem- 
poraneous stipulation binding him to reconvey on being reimbursed, within 
an agreed period, an amount equal to the debt and the interest thereon. If 
the conveyance extinguishes the debt, and the parties so intend, so that a 
plea of payment would bar an action thereon, the transaction would be a 
conditional sale notwithstanding.— Turner v. Kerr, 429. 


11. Conveyance — Mortgage —- Conditional sale—What constitutes difference 
between.—In determining whether a transaction is a mortgage or a conditional 
sale, the understanding and purposes of the parties are to be considered. 
If they intended an extinguishment of the debt, and the vesting of an abso- 
lute title, subject only to an agreement to reconvey upon specific terms— 
as a payment of an amount equal to the canceled debt and interest —— such 
a transaction is a conditional sale, and not a mortgage. That the amount 
of money to be paid as a condition to the right to demand a reconveyance 
is measured by the amount of debt and interest, is a circumstance of no 
controlling importance.—Id. 


12. Covenant—Indemnity.—The words “‘ grant, bargain, and sell,”’ contained in 
the statute (Gen. Stat. 1865, ch. 109, 3 8), are a covenant that runs with the 
land, of indemnity, continuing to successive grantees, and inuring to the one 
upon whom the loss falls.— Magwire v. Riggin, 512. 

18. Conveyances —Covenants—Demands based on, should depend on subsisting 
estate.—A demand arising from the covenants of a conveyance should depend 
upon some subsisting estate that would ripen into a right of possession and 
be made to operate an eviction unless discharged.—Id. 

14. Conveyances — Notice — Prior unrecorded deed — Consideration. —To 
entitle a grantee of land, without notice, to protection against a prior unre- 
served conveyance, he must have parted with something of value as a consid- 
eration of the deed.— Aubuchon v. Bender, 540. 

15. Conveyances — Consideration — Record—Relinquishment of dower.— The 
grantee, without notice, in a duly recorded deed, the sole consideration for 
which was the love and affection of the grantor, will not hold as against @ 
prior unrecorded deed of the same property, the consideration of which was 
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CONVEYANCES—( Continued.) 
love and affection, and also the relinquishment of dower by the wife of the 
grantor.— Id. 

16. Conveyances — Life estate — Remainder — Revocation — New uses.— The 
grantor of land seized to his own use for life, can do nothing, while in posses- 
sion, to impair an estate created by him in remainder, and, not having 
reserved the power, can neither revoke the estate in remainder nor declare 
new uses.—Id. 

17. Conveyances— Covenant — Contingent and vested remainders created by 
one deed.— A covenant that creates both a vested and contingent remainder 
is unusual, but there seems to be no principle of law to prevent it.— Id. 

18. Conveyances — Covenant to stand seized to uses —Vested and contingent 
remainders.— By the terms of a deed the grantor was to stand seized of cer- 
tain property to his own use during his life; and, after his death, his title was 
to vest in five children in the deed mentioned, ‘and such other children in 
lawful wedlock by him begotten, as should be living at the time of his death.” 
After making said deed, the grantor re-married. Held, that the children 
named in the deed had a vested, and those born of the subsequent marriage a 
contingent, remainder in the property.—Id. 

19. Conveyances —Contingent remainders —Child en ventre sa mere.— A child 
unborn will now not only inherit all manner of estates, but take remainders, 
whether vested or contingent, as though living when the particular estate 
determined, The statute of 10 and 11, William ITI, ch. 16, adopted in this 
State in the revision of 1845 (p. 220, 3 9), was but an affirmance of what had 
aiready become the law.-— Jd. 

See Equrry, 3. FRAupULENT CONVEYANCES. LAND AND LAND TITLES. 

CORPORATIONS. 

1. Cairo and Johnsonville Packet Company — Stockholders, liability of for 
unpaid subscriptions — Conditions of charter— Construction.— The charter 
of the Cairo and Johnsonville Packet Company provided that before the com- 
pany should proceed to the transaction of the business intended to be prose- 
cuted, the sum of $350,000 must have been paid in as wellas subscribed. The 
business to be done was the construction of wharf-boats, steamers, etc., and 
the carrying on ofa freight and transportation business. The grantees named 
in the charter were to constitute a board of commissioners ‘‘to open books 
for subscription to the capital stock of the company for such an amount as in 
their judgment the business of the company should require, but for no amount 
of subscription less than $350,000.” The charter further provides that within 
twenty days from the closing of the subscription the officers should be elected, 
and provides the manner of their election, their number, and term of office, 
and that the corporate powers of the company shall be vested in such officers. 
Held, that the company was warranted in organizing and attaining a corpo- 
rate existence on the basis of a bona fide stock subscription of $350,000. The 
provision that the company should not proceed with the contemplated 
transportation business until the $350,000 had actually been paid in was 
for the benefit of those who might deal with the company—not for the 
benefit of stockholders, as a preliminary condition to the right to enforce 
collections of calls duly made upon the stock subscribed. —McDermott v. 
Donegan, 85. 

40—VOL. XLIV. 
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2. Corporations — Officers, eleclion of — Presumptions.— Officers of a corpora- 
tion, in possession of their respective offices, are presumed to be regularly 
elected and entitled to hold until the contrary be shown.—State ex rel. Borne- 

_feld v. Kupferle, 154. 

o. The ‘German Insurance Company,” of St. Louis— Power of removal by 
directors.—Under the twenty-second by-law of that institution, a majority of 
the de facto board of directors of the ‘German Insurance Company,” of St. 
Louis, had a right to remove the secretary for sufficient cause, without formal 
notice of charges or trial; and until their action is impeached it is to be 
presumed that they acted on sufficient grounds.— Id. 

4. County bonds; Schuyler county railroad— Implied consideration — Not 
subject to equities in the hands of assignees.— In proceedings for mandamus 
by the purchaser of certain bonds issued by Schuyler County Court to the 
North Missouri Railroad Company to enforce payment thereof: held, that 
although said bonds did not contain the words “‘ value received, negotiable and 
payable without defalcation,” as provided by the act concerning ‘‘ bonds, bills, 
and notes” (R C. 1855, ch. 21, 33 2, 3), yet they imported a consideration 
and possessed the ordinary elements of negotiable instruments; and, in the 
hands of an innocent holder for value, before maturity, were not subject to 
antecedent equities. The act concerning bonds, etc., had in view classes of 
paper not usually employed in banking and commercial operations, and not 
adapted or intended for such uses. It was not meant to embrace bonds put 
in circulation as commercial securities, to be sold and used by a railroad 
company in defraying expenses of its road.— Barrett v. County Court of 
Schuyler County, 197. 

5. County railroad bonds — Subscription — Election — Ratification of, defects 
in.— In a suit to enforce payment of bonds given by a county to a railroad 
company, in payment of subscriptions by the county to the stock of the com- 
pany, although it appear that at the time the court authorized the subscrip- 
tion no election had been held to ascertain the sense of the tax-payers of the 
county in reference thereto, yet if it appeared that the county, by its duly 
authorized agent, voted on said stock subscription for more than twelve years, 
such action of the county was, for the purposes of this suit, a waiver of the 
defects in the original subscription. Moreover, the issue of the bonds, years 
after the time of the subscription, was a ratification thereof, and warranted a 4 
purchaser of them in assuming that such election, if required by law, had | 
been duly held, and that the condition to the subscription had either been 
complied with or waived.—Id. 

6. State Savings Association— Act for payment of, vouchers unnecessary.— 
The act of March 4, 1869, appropriating a specified sum to pay the amount 
“due the State Savings Association, of St. Louis, for moneys advanced 
by said Association to Governor Gamble, September 2, 1862,” is conclusive 
evidence of the indebtedness and its amount; and, under the law, no voucher 
or other evidence is necessary.—State ex rel. State Savings Association v. 
Draper, 245. ' 

7. Corporations — Granted powers, exercise of — Reasonableness of.— Corpo- 
rations can not go beyond the powers granted to them, and must exercise 
such granted powers in a reasonable manner. And courts must judge in each 
case before them, whether the exercise of the power be reasonable. <A clear 
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case should be made out to authorize an interference by them on the ground 
of unreasonableness.— The City of St. Louis v. Weber, 547. 

8. Corporations — St. Charles College — Amendment of charter impaired obli- 
gation of contract.— By the charter of “St. Charles College,” it was required 
to be ‘an institution, purely literary, affording instruction in ancient and 
modern languages, the sciences and liberal arts, and not including or support- 
ing by its funds any department for instruction in systematic or polemic the- 
ology, nor instituting any regulations which should render a place in its 
classes offensive to reasonable or liberal-minded persons, whatever may be 
their religious opinions.” The amendment of the charter, approved Febru- 
ary 6, 1847 (Sess. Acts 1847, p. 226), provided that “‘the concurrence of the 
Missouri Annual Conference of the Methodist Episcopal Church South” 
should ‘‘be requisite in filling all vacancies in the board; upon the confer- 
ence affording to the board satisfactory assurances for the maintenance and 
endowment of the college.” Held, that the amendment, by requiring the 
concurrence in the choice of curators, of an ecclesiastical body representing 
one of the religious denominations of the State, endangered, in this regard, the 
principles of the foundation; and, even if it did not, it changed the character 
of the administrators of the trust, hindered the free choice of their succes- 
sors, according to the will of the founder, by the men to whom he had 
intrusted his bounty, and essentially impaired the contract upon which he 
advanced it.— State ex rel. Pittman v. Adams, 570. 

9. Corporations, moneyed and charitable —Stockholders —Visitors.— In mon- 
eyed corporations, the trustees have no general powers. They are simply the 
agents of the shareholders, and under their control. The law of visitation, xs 
applied to charities, has no application to them. But in eleemosynary corpo- 
rations there are no stockholders, and regulations that ordinarily are made by 
them, and disputes that are submitted to the courts, are made and decided by 
those intrusted with the visitorial power.— Id. 

10. Corporations—Moneyed and eleemosynary — Visitors — Duties of.—In this 
country, moneyed corporations composed of shareholders, for whose use and 
benefit the charter is granted, may, in general, accept amendments thereto. 
But in charities the corporators are not the owners of the fund; neither is it 
held for their use. Their consent would not affect their own property but 
that of others, and their office of visitors, so far from giving them power to 
authorize any change in its management and control, contrary to the will of 
the founder, imposes upon them rather the obligation of seeing that that will 
is made paramount.—Id, 

11. Corporations— Visitors may consent to legislative change, when.—Various 
changes may be found necessary in furtherance of the objects of a charitable 
institution which its visitors should have authority to make, or assent to, if 
such objects require an amendment to the charter. But if the general power 
of consent to legislative amendments is lodged in the directors or curators, 
there is no security whatever in eleemosynary grants.—IJd. 

12. Corporations, eleemosynary —Legislative amendments —Curators — Con- 
sent of.— The curators of an eleemosynary institution, the grant of which by 
the Legislature is absolute, subject only to the conditions imposed, have no 
power over the charter, but on the contrary it is their creator and their abso- 
lute rule of conduct. The beneficial interest in the charity fund belongs 
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CORPORATIONS—{ Continued.) 


neither to them nor the State, but to the beneficiaries only, who, from the 
nature ofthe case, can not consent to any changes in the charter. Hence, its 
essential conditions are permanent, so far as change depends upon consent, 
and the acceptance of a legislative amendment to the charter of such an insti- 
tution by its board of curators gives it no validity.—Jd. 

13. Corporations —Officers, removal of, for disloyalty—Act of March 23, 
1868, validity of.—The Legislature of this State, pending the late contest, 
had power to take measures to remove from the management of corporations 
of a public nature those who came within the purview of the oath commonly 
called the convention oath. (Vide act of March 23, 1863, Sess. Acts 1863, p. 
12.) The act was not a violation of the contract embraced in the charter, for 
fidelity to the State is embraced in every such contract. The duty of loyalty 
is antecedent, perpetual, and paramount; and, in granting a churter, the State 
can make no engagement to dispense with that duty.—Jd. 

14. Corporations—Powers of amotion —Trial essential before amotion.— The 
power of amotion is judicial in its character, and generally exercised by the 
courts of the land, though it may be given to the corporation by its charter, 
and, even if the charter is silent, an officer or corporator, in some classes of 
corporations, may be expelled for sufficient cause. But it is essential, in every 
case, that charges be made, a trial had, and that the accused be notified and 
have a full opportunity for defense.— Id. 

See Damaaes, 5,6. Insurance. Sr. Louis, Crry or. 


COUNTY SEAT, REMOVAL OF. 
See CLark County. 


COURT, BUCHANAN COMMON PLEAS. 
See E.ections, 7, 8. 
COURT, CIRCUIT. 
See Court, SuPREME, 8, 4,5. St. Josep, City or, 1. 


COURT, CIRCUIT, ST. LOUIS. 


1. Mandamus — St. Louis Circuit Court— Time for filing exceptions — Con- 
struction of statute.—The fourteenth section of the law organizing the St. 
Louis Circuit Court (Gen. Stat. 1865, p. 889) takes that court out of the 
operation of the general law (Gen. Stat. 1865, ch. 169, 23 27, 28) permitting 
exceptions to be filed at any time during the term; and, by virtue of that 
special act, the St. Louis Circuit Court has power to prescribe the limitations 
for filing exceptions named in the 12th and 16th rules adopted by it, in the 
revision adopted Janvary, 1865.— State ex rel. Frank v. Smith, 112. 


COURTS, COUNTY. 

1. County courts —County roads, establishment of — Appeals on merits not 
inguired into.— County courts alone have power to establish new county 
rowls, change roads for purposes of cultivation, and vacate roads; and their 
discretion in these matters can not be reviewed by the Circuit or any other 
court. No appeal will lie, even as to assessment of damages, since the act of 
March 28, 1868. (Adj. Sess. Acts 1868, p. 158, 3 53.) Any one directly inter- 
ested may appeal to the Circuit Court on questions of law, under section 2, 
cli. 136, Gen. Stat. 1865; but the appellate jurisdiction given that court by the 
stutute does not involve the right to review the discretion of the County 
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COURTS, COUNT Y—( Continued.) 

Court, or to pass upon anything but the legality of its proceedings. If the 
County Court has conformed to the law, as shown by its record, its action 
should be affirmed. The merits of the question can not be examined.— Fos- 
ter v. Dunklin, 216. 

2. County courts — County roads — Petitioners for must pay what costs and 
expenses.— The County Court is authorized to establish roads, with or without 
petition. If established by petition, all that is required of petitioners by 
way of expense is, first, to pay the county clerk his fees for reading and filing 
the petition, recording orders and making copies, and, on order of court, to 
pay into the county treasury the damages assessed, as a condition precedent 
to opening the road. -No other charges can be imposed upon them.—Id. 

3. County courts —County roads— Decision of court touching, who may 
appeal from.— The petitioners for establishing a new county road have no 
such interest in the matter as to authorize making them parties to an appeal 
or writ of error from the decision of the County Court touching the same, 
and liable to judgments in the appellate court. Only those whose private 
rights are affected—whose property is taken—have the power of appeal.—Id. 

4. County Court — Public roads— Seizure of private property for— Act of 
March 10, 1849— Proof as to effort to make bargain.—The 138th section of 
the law “about roads in St. Louis county” (Sess. Acts 1849, p. 593), in effect 
authorized the seizure of material belonging to individuals, for road purposes, 
only “when no private bargain could be made on fair terms.”” Under thiz 
law the County Court could not authorize a contractor for building a public 
road to divest the owner of his property for such purpose, when the proof 
before it failed to show any attempt to make a bargain with the owner or the 
offer of any compensation for the material.— Lind v. Clemens, 540. 

See BountikEs, 1. CLARK County, 1. RarLroaps, 1, 2. 

COURT, MACON COMMON PLEAS. 

1. Act reorganizing Macon Court of Common Pleas—Misdemcanor—Felony— 
Jurisdiction — Construction of statute.—By the third section of the act 
organizing the Macon Court of Common Pleas (Sess. Acts 1868, p. 275), that 
court is prohibited from usurping the powers of the Circuit Court, which 
has exclusive and original jurisdiction over felonies; and when, upon exam- 
ination, it is disclosed that the offense is a felony instead of a misdemeanor, 
it is the duty of the Common Pleas Court to certify that fact to the Circuit 
Court. But it has jurisdiction to proceed by complaint or information in 
cases of misdemeanor.— Richardson v. Vrooman, 440, 

COURT, PROBATE. 

See ADMINISTRATION. Practice, Crvt, 4. 

COURT, SUPREME. 

1. Supreme Court, jurisdiction of —Not original touching litigation of private 
rights.— It was never intended that this court should exercise original juris- 
diction in matters of general litigation, or in contests respecting mere 
private rights. —Vail v. Dinning, 210. 

2. Supreme Court, jurisdiction of, generally appellate— Habeas corpus, ete., 
prerogative writs, variant from ordinary process.— This court was designed 
to be strictly appellate in its character, duties, and functions, with certain 
marked and detinite exceptions, such as cases of habeas corpus, mandamus, 
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COURT, SUPREME—( Continued.) 
quo warranto, prohibition, etc. These are high prerogative writs, emanating 
from this court by direct application and by the authority of the sovercigu 
power of the State. They are only issued when applied for in a proper ease, 
and are wholly variant from that process of summons or notice by which one 
party brings an adverse party into court to determine a private right or to 
settle a matter of ordinary litigation.—ZId. 


i) 
: 


Circuit judge, contest for office of — Statute concerning, unconstrtutional.— 
Section 80, chapter 2, Gen. Stat. 1865, authorizing the contestor of the office 
of circuit judge to bring the issue originally before the Supreme Court by 
petition, without appeal or writ of error, invests it with a jurisdiction not 
authorized, but prohibited, by the constitution.—Jd. 


4. Circuit judge, contest for office of — Does not warrant remedial writ.— The 
contest for the office of circuit judge concerns a civil right, to be decided on 
the facts and issues, and does not call forth the extraordinary remedial writs 
of this court.— Id. 


Circuit judge, contest for office of — May be settled in lower courts.—The 
law, as it now exists, affords an ample and complete remedy where the issues 
between parties contesting the office of circuit judge can be tried, and if the 
result is not satisfactory, an appeal will lie to this court; and the Legislature 
may also prescribe new and additional means for determining such contests. 
But this court can not assume jurisdiction, nor hear and determine cases, 
except on appeal or on writ issuing from this court.— Id. 

See Decisions or SuPREME CouRT. 
COURT, U. 8. 

See CRIMES AND PUNISHMENTS, 4. 
COVENANTS. 

See Conveyances. Dower, 38. 
CRIMES AND PUNISHMENTS. 
1. Crimes and punishments — Counterfeiting U. S. treasury notes, indictable 
under State or United States courts.— The passing, with intent to defraud, of 
a United States treasury note is an offense as well against the State as the 
United States; and although Congress might, perhaps, by appropriate legis- 
lation, render the jurisdiction of the national courts exclusive, still, as it does 
not appear to have done so, the jurisdiction of the State courts is not sus- 
pended. An indictment for such offense is not to be held bad, and the judg- 
ment upon it void, for the reason that an indictment would lie, under the laws 
of the United States, before the national courts, for the same acts as an offense 
against the United States.—In re Truman, 181. 


oe 


2 


2. Crimes and punishments—Counterfeiting money obligations indictable under 
State statute— Construction of statute.-—The Legislature intended, by sec- 
tions 16 and 21, ch. 202, Gen. Stat. 1865, to make the counterfeiting or passing 
of counterfeit money obligations, of every class and description, forgery in 
some of its statutory degrees; and an indictment for passing, with intent to 
defraud, a United States treasury note, as being an instrument or writing 
purporting to create a moneyed obligation, may be framed upon section 21 of 
the statute, setting out therein an offense within the jurisdiction of the State 
court.—Id. 
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CRIMES AND PUNISHMENTS—(Continzed.) 

3. Crimes and punishments — Counterfeiting U. S. treasury notes indictable at 
common law.—A counterfeit United States treasury note is a false token, and 
semble, that the fraudulent passing of it as genuine, knowing it to be false, 
constitutes an indictable cheat at common law. If so, State courts have 
jurisdiction on that ground, and the jurisdiction is not affected by the fact that 
the indictment may have been inartificially drawn, erroneously concluding 
against the statute, or may have been otherwise variously defective and sub- 
ject to demurrer.—(Per Currier, J.)—Id. 

4. Crimes and punishments — Counterfeiting U. S. treasury notes — Indictment 
for not inquired into in habeas corpus proceedings.— The regularity of an 
indictment in a State court for passing, with intent to defraud, a United States 
treasury note, and the rightfulness of the judgment rendered thereon, can not 
be investigated in a habeas corpus proceeding. That can be done alone 
through proceedings operating directly upon the judgment itself.— Jd. 

5. Crimes and punishments — Habeas corpus — Prisoner detained under final 
judgment — Regularity of proceedings not inguirable into.— Where, in pro- 
ceedings on writ of habeas corpus, under section 33, ch. 155, Gen. Stat, 1865, 
it appears that the prisoner is detained ‘by virtue of the final judgment or 
decree of any competent court of civil or criminal jurisdiction,” no inquiry 
into the regularity of the proceedings which resulted in the judgment can be 
had. For all such errors or irregularities the law provides other remedies. 
(11 Mo. 661.)—Jd. 

6. Crimes and punishments — Counterfeiting United States treasury notes 
not indictable at common law.—A prisoner can not be indicted and proceeded 
against for passing, with intent to defraud, a United States treasury note, as 
for a common-law offense.—( Per Curtam.) — Id. 

7. Crimes and punishments — Offense consisting of different grades — Instruc- 
tions limiting verdict to one grade.— It is the established doctrine in this 
State that upon the trial of a person indicted for an offense consisting of 
different grades, the court may, by suitable instructions, if the evidence war- 
rants it, direct the jury that the case, as made out by the evidence, belongs 
to one of the specified grades, and that, if the evidence is believed, they 
must find their verdict accordingly.—State v. Joeckel, 234. 

8. Crimes and punishments — Sentences at different terms of court upon the 
same person, effect of.—Section 9, chapter 207, Gen. Stat. 1865, concerning 
terms of imprisonment in case of a criminal convicted of more than one 
offense, applies only where he is convicted of two or more offenses at the 
same term; and both convictions, under that provision, must take place before 
the sentence is pronounced in either case. And where a prisoner was sen 
tenced, at the March term, 1866, of the St. Louis Criminal Court, to impris- 
onment for two years, for grand larceny, and at the May term of the same 
court he was again convicted and sentenced on another indictment for grand 
larceny for a period of three years, he will be entitled to his discharge at the 
expiration of three years.—Ex parte Meyers, 279. 

9. Criminal law—Courts have no common-law jurisdiction— Separate sen- 
tences, how pronounced.—The courts in this State have no common-law juris- 
diction in felonies. The powers that they exercise are such as are conferred 
by statute only; and separate sentences can only be passed upon the prisoner 
in the cause in the manner provided by statute.— Id. 
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CRIMES AND PUNISHMENTS—( Continued.) 


10. Crimes and punishments—Imprisonment commences with day of sentence— 
Criminal can not afterward be tried till expiration‘of term.— Asa general 
rule, the day on which a prisoner is sentenced will be reckoned as a part of 
his term of imprisonment. Then, in legal contemplation, he is in custody 
different from that of the Criminal Court, and can not again be put upon 
trial till he has served out the term of imprisonment assessed against him.—Jd. 

See Contracts, 2. 


D 
DAMAGES. 


1. Damages —TIron Mountain railroad — Special act of March 3, 1869.— 
Section 2 of the special act of March 3, 1869, authorizing compensation to 
persons injured on the Iron Mountain railroad, did not limit the claim to 
party injured personally, but his administrator would be entitled under it to 
receive payment of the amount after his death. Section 2 was intended to 
guard against a sale of the claim, and nothing more.— Hickey v. Dall- 
meyer, 237. 

2. Railroad — Damages — Construction of statute — Actual collision required 
under.— Section 43, chapter 68, Gen. Stat. 1865, contemplated a direct or 
actual collision between the train and the animal injured. In such case the 
company should be responsible for the penalty given by the statute; other- 
wise, not. The act was intended not only for the benefit and protection of 
owners of stock, but also as a public regulation for the safety of passengers and 
the traveling public, who are exposed to danger and peril in case of collision. 
—Lafferty v. Hannibal & St. Joseph R.R. Co., 291. 

3. Damages — Setting fire to prairie — Premises left uninclosed by — Measure 
of damages.— In an action under the statute (Gen. Stat. 1865, ch. 81, p. 386) 
for damages to plaintiff's premises, caused by the willful firing by defendant 
of a prairie, the court erred in telling the jury to find for the plaintiff, among 
other things, ‘‘ the value of the premises thrown out for one season.” Plain- 
tiff can charge defendant only for such damages as,. by reasonable endeavors 
and expense, he could not prevent. In such case the rule for assessing dam- 
ages would be the value of his rails lost and destroyed by the fire, and the loss 
of the use of the land during the time that was reasonably necessary to pro- 
cure other rails and rebuild the fence. If he could have rebuilt the fence in 
time to secure a crop for that year, he could not hold defendant liable for the 
failure of crop. Whether he was guilty of negligence, or could have restored 
the fence within any given time by the use of reasonable means, was exclu- 
sively for the consideration of the jury.—Waters v. Brown, 302. 

4. Damages, recovery of —Diligence used in avoiding—Measure of damages.-- 
It is now well settled that one who is injured by another has no right to suffer 
damages to accumulate which it is in his power to prevent. He can not 
recover damages for injuries which by reasonable exertion he might avoid.— 
State ex rel. Rice v. Powell, 436. 

5. Damages — Corporations — City of St. Louis — Hospital — Non-paying 
patient.— Tho city of St. Louis is not liable in damages to a non-paying 

patient at the City Hospital for injuries resulting from the negligence and 
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DAMAGES—( Continued.) 
misfeasance of the officers and servants of that, institution.— Murtaugh v. 
City of St. Louis, 479. 

6. Damages — Corporations — Negligence — Charity cases.—Where the officer 
or servant of a municipal corporation is in the exercise of a power conferred 
upon the corporation for its private benefit, and injury ensues from the negli- 
gence or misfeasance of such officer or servant, the corporation is liable, as 
in the case of private corporations or parties. But where the acts or omis- 
sions complained of were done or omitted in the exercise of a corporate 
franchise conferred upon the corporation for the public good, and not for 
private corporate advantage, the corporation is not liable for the consequence 
of such acts or omissions on the part of officers and servants.— Id. 

See LANDLORD AND TENANT, 5. Practice, Civit—PLeapine, 18. Sr. 
CuHartes, Crry oF, 1, 2. 

DECISIONS OF SUPREME COURT. 

1. Stare decisis.— Where the law has been settled for many years, and has 
become a rule of property, and titles have ‘been vested on the strength of 
it, the error of the law would have to be most palpable to justify this court 
in overruling previous decisions.— Reed v. Ownby, 204. 

DESCRIPTION. 

See Conveyances. LAND AND Lanp TITLEs. 

DIVORCE. 

1. Divorces — Legislature has no power to grant. —The doctrine that the 
Legislature of this State has no power to grant divorces dissolving the matri- 
monial connection, has been too long and well established, by repeated 
adjudications, to warrant its disturbance.— Bryson v. Bryson, 232. 

DOWER. 

1 Dower— Election, right of — Notice of — Construction of statute.—A fail- 
ure on the part of the County Court to give notice to the widow apprising 
her of her right to elect her dower, as provided by section 9, p. 670, R. C. 

. 1855 (Gen. Stat. 1865, ch. 130, 3 9), will not have the effect of prolonging the 
time within which she must make her election. (Price v. Woodford, 43 Mo. 
247, affirmed.) —Ewing v. Ewing, 23. 

2. Partition, sale in— Dower, assignment of — Sheriff’s return, construction 
of.— Suit was brought by the heirs of David L. Caldwell for the partition of 
certain land, in which dower had been assigned to his widow, Margaret Cald- 
well. The petition set forth that the petitioners were the owners of certain 
property, describing its boundaries. The court ordered absolute sale of the 
premises. They were accordingly advertised and sold; and the sheriff’s deed, 
after reciting the order, advertisement, sale, etc., conveyed to the purchasers 
“all the right, title, claim, and interest of said petitioners in said petition men- 
tioned, in and to said described tract of land so sold as aforesaid,’ ete. But the 
sheriff, in his return of the sale, declared that all the land was sold ‘except 
so much of the same as was heretofore assigned to Margaret Caldwell, widow 
of said David L. Caldwell, as her dower interest in said tract.’ Held, that 
the return of the sheriff, taken in connection with his deed and the other pro- 
ceedings in partition, should be construed to mean: ‘except such interest in 
the same as was heretofore assigned,” ete., ‘‘as her dower interest in the 
tract,” and that the portion of land assigned as dower was not thereby 


expressly reserved to the widow.— Caldwell v. Layton, 220. 
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DOWER—( Continued.) 

3. Dower — Eviction — Covenant of seizin — Suit on.—The satisfaction of a 
judgement in proceedings to enforce the assignment of dower in certain land, 
held by the grantee under a covenant of seizin, is equivalent to an eviction 
for the purposes of a suit by him against the grantce on the covenant.— Mag- 
wire v. Riggin, 512. 

4. Dower, prior to admeasurement, not subject of grant or assignment.—A 
dowress, until her dower is set off, has no property in the land, which is the 
subject of grant or assignment.— Id. 

5. Dower — Inchoate right of — Not a ‘‘contingent demand” under bankrupt 
act of 1841.—A demand against a bankrupt by his grantee or assignee, upon 
a covenant of seizin in the conveyance, founded upon a possible claim for 
dower in the land conveyed, is not sucha “contingent demand” as could 
have been exhibited against the estate of a bankrupt, under the act of 1841 
(Bankrupt law of 1841, 3 5), and is not barred by discharge of the bankrupt 
for non-presentment prior thereto.—Id 


E 


EJECTMENT. 

1. Ejectment — Tenant not a party to, not affected by.— No tenant who was in 
possession anterior to the commencement of an ejectment suit can be dispos- 
sessed upon a judgment to which he was no party. (Garrison v. Savignac, 
25 Mo. 53.) — Goerges v. Hufschmidt, 179. 

. Ejectment — Description — Deed — Patent ambiguity, how cured.— Suit in 
ejectment was brought for “the northwest fourth of the southwest quarter of 
section eleven, township fifty-three, range sixteen,” of Randolph county, 
embracing an area of forty acres. The only designation in the deed on which " 
the suit was founded which would include this tract was ‘‘ the southwest quar- 
ter of section eleven.” A quarter-section contained four forty-acre tracts. 
Held, that there being nothing in the deed to show to which forty it applied, 
the ambiguity in the description was patent, and could not be removed by 
extrinsic evidence. The title to the tract should be perfected by an action to 
reform the deed.— Campbell v. Johnson, 247. 

3. Ejectment, suit in—Receipt of purchase money— Estoppel.—Where A. 
alleged that B. had not conveyed to him a certain tract of land, and in pursu- 
ance of such allegation commenced a suit for the purchase money, as fora 
failure of consideration; and B., relying upon the assertion of A., paid him 
back the money, and took a receipt therefor: Aeld, that A. thereby caused 
B. to change his condition to his own detriment, and would be estopped from 
afterward suing B. in ejectment for the land.— Id. 

4. Ejectment — Suit may be brought by an insane person in his own name.— 
An ejectment suit in this State may proceed in the name of plaintiff, without 
the intervention of a guardian, although it appear that he is insane.—Allen v. 
Ranson, 263. 

5. Ejectment — Mortgagor — Life interest of, no bar to suit.— Where suit in 
ejectment is brought against a mortgagor who has possession and a life estate 
in the property, he can not retain his possession by showing that, when his 

curtesy ceases, the heirs of his deceased wife may be entitled to it.— Id. 
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EJECTMENT—( Continued. ) 


6. Ejectment — Party in possession — Heirs need not be made party.— In a suit 
by ejectment against a party who has a possessory title and life interest in 
the property, it is improper to make his heirs parties defendant.— Id. 

See CoNVEYANCES, 7. LANDLORD AND TENANT, 7. 

ELECTIONS. 

1. Quo warranto— Pleadings in — Allegations of, should be denied — Elec- 
tions —Title to office derived from election, not commission —Sheriff of Ralls 
county.— Where an information in the nature of a guo warranto charged 
that defendant was holding and exercising the office of sheriff by virtue of the 
election of 1868, and in consequence of a certificate wrongfully issued by the 
clerk of the County Court, upon which a commission issued; an answer that 
defendant was duly elected in 1866, and that no successor had been qualified, 
was bad, for duplicity, and might be construed to mean that he was holding 
under either election, for the reason that no person had succeeded him in office. 
The allegation in the petition should have been denied. A person derives 
his title to an office by his election, and not by his commission; and if he 
holds and exercises the functions of an office without having been legally 
elected, it is an unlawful holding, and he may be ousted at the instance of 
the State, notwithstanding his commission.— State ex rel. Attorney-General 
v. Steers, 223. 

2. Elections — Officer can not hold by unlawfully detaining commission of his 
successor.— Although by force of existing law an officer holds until his sueces- 
sor is elected and qualified, yet if, by unlawfully detaining his certificate and 
commission, he prevents the person legally entitled thereto from qualifying, 
he will not be allowed to set this up in defense, and reap a reward from 
his own wrong.— Id. 

3. Elections — Legality of votes determined by intention of voters — De fects in 
certificate supplied, how.— n determining the legality of votes, a literal 
compliance with prescribed forms is not required in any case if the spirit 
of the law is not violated; and the governing principle in all cases is clearly 
to ascertain the intention of voters. If a defect exists in the certificate of 
election, that may be supplied at any time by the judges and clerks, whose 
duty it is to make the same before the vote is counted.— Id. 

4, Elections, act concerning — Duties under simply ministerial.— Under sec- 
tion 25 of the act touching elections (Gen. Stat. 1865, ch. 2, p. 68), no power 
is given to adjudge whether votes are legal or illegal, but the simple minis- 
terial duty to cast up and award the certificate to the person having the high- 
est number of votes. To determine upon the legality of votes is a judicial 
proceeding before a court competent to hear and adjudicate, where the 
parties interested can appear and present their respective claims. To allowa 
ministerial officer arbitrarily to reject returns at his mere caprice or pleasure 
is to infringe or destroy the rights of parties without notice or opportunity 
to be heard. The exercise of such a power is subversive of the rights of 
the citizen, and fatal to the elective franchise.— Id. 

5. Elections — Tribunal provided by law for determining validity of votes.— 
The law has provided tribunals with ample power to hear and determine 
all questions pertaining to elections, and pass upon the validity of votes, 

where the parties interested can appear and havo a fair trial upon pleadings 

and proof.—Id. 
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ELECTIONS—( Continued.) 

6. State ex rel. Attorney-General v. Steers, ante, p. 223, affirmed.— State ex 
rel, Attorney-General v. Bishop, 229. 

7. Elections —Judge of Buchanan Common Pleas Court — Certificate of elec- 
tion — Duty of County Court in granting.—In an action of mandamus con- 
testing the office of judge of Buchanan Court of Common Pleas, under the act 
of February 3, 1853 (Sess. Acts 1853, p. 78), where the evidence showed that 
there was but one candidate for the office, or the certificate of the clerk showed 
that a candidate had received a majority of the votes and was elected at a reg- 
ular election, and without contest, the functions of the County Court were 
simply ministerial, and nothing remained for them but to issue the commis- 
sion. They were invested with no discretion, and had no judicial functions 
to perform, the County Court being an inferior tribunal. And, under the 
constitution and laws of this State, where, in such case, it refused to issue the 
commission, this court has supervisory power, and may compel it to act. 
The words “ or decided by said County Court to be entitled to said office,” as 
employed in that act, have reference to a case where a contest has been had, 
or where two persons have received the same number of votes, and it becomes 
necessary to determine which shall hold and occupy the office.— State ex rel. 
Ensworth v. Albin, 346. 

8. Election — Common Pleas Court of Buchanan county — Mandamus —Prior 
registration. — An election held for the office of judge of Buchanan Court of 
Common Pleas, under the act of February 3, 1853 (Sess. Acts 1853, p. 78), 
should have been preceded by a registration of voters, otherwise the election 
would be invalid; and in case of proceedings for mandamus to compel the 
County Court of Buchanan county to issue the commission of judge to rela- 
tor, the writ will be denied unless the petition show such prior registration. 
—Id. 

9. Elections — Registering officers — Duties and powers not fully judicial.— 
The officers of registration, under the act of 1865 (Gen. Stat. 1865, App. 
p. 904), were neither judges nor judicial officers in a legal sense. Their duties 
were partly ministerial and partly judicial. Although sections 9 and 20 
of that act devolved on them extensive powers and required an exercise of 
judgment, they were not thereby to be considered judicial officers to the full 
extent.— Pike v. Megoun, 491. 

10. Elections — Registering officers — Liability of, prior to the act of 1865 — 
Construction of that act.— Prior to the enactment of any registration law the 
judges of election exercised essentially the same power in determining the 
qualification ofa voter as the registering officers now exercise under the pres- 
ent system; yet all the cases hold that an action may be maintained against a 
judge of an election where he refuses, when acting in that capacity, to permit 
a qualified voter to exercise the right of suffrage; but as the judge of the elec- 
tion had to exercise his discretion, and acted guasi judicially, it would be 
necessary to allege and prove that such refusal was knowingly wrongful, mal- 
icious, or corrupt. By the act of 1868 (Sess. Acts 1868, 3 23), the Legislature 
seems to have placed the same construction upon the act of 1865, touching 
the character of the registering officers. —Id. 

11. Elections — Registration act of 1865— Registration officers—Liability for 
refusing to receive votes.— Under the law as it stood in 1866 (Gen. Stat. 1865, 
p- 904), the registering officers were not responsible for damages for refusing 
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ELECTIONS—( Continued.) 
to register a person, however erroneous that refusal might have been, if it 
was produced merely by a mistake injudgment. But ifthe refusal was cor- 
rupt or actuated by malice, or to gratify personal spite, they would not be 
protected, but would be liable to an action by the person injured.—ZJd. 
EMINENT DOMAIN. 


‘1. Eminent domain —Private property taken for public use — Law authorizing - 


the taking must be strictly complied with. Whenever, in pursuance of any 
law, the property of an individual is to be divested against his will, there 
must be a strict compliance with all the provisions of the law authorizing 
such a proceeding.— Lind v. Clemens, 540. 

EQUITY. 

1. Bill of exchange — Equity — Debt, assignment of —Evidence.— A bill of 
exchange drawn by a creditor upon his debtor does not of itself operate as an 
assignment in equity of the debt, even where negotiated for a good considera- 
tion—although it is evidence tending to show such assignment, and, with other 
circumstances to show that such was the intention of the drawers, will vest in 
the holder an exclusive claim to the indebtedness.— Bank of Commerce v. 
Bogy, 18. 

2. Bill of exchange — Equity — Debt, assignment’of — Intention of parties.— 
Anything that shows an intention on the one side to make a present irrevo- 
cable transfer of the debt or fund, and from which an assent to receive it may 
be inferred on the other, will operate in equity as an assignment, if supported 
by a suflicient consideration; and when the money is in the hands of the 
drawee, and the order is given for the exact amount, and a full consideration 
has been received for it—especially if advanced at the time, with no circum- 
stances indicating any remaining interest in the drawer—the order should 
be treated as evidence of an equitable assignment.— Id. 

3. Equity — Conveyances, fraudulent — Secret trusts.— The law will not per- 

mit a man to withdraw his property from his creditors. Nor can a man 

owing debts be permitted to devote his capital, industry, or credit to the 
accumulation of property to be held by some third person, for his own use 
or that of his family, to the exclusion of his creditors. In all such cases the 
law intervenes and goes behind the fraudulent and secret transactions, and 
subjects the property or trust funds to the payment of just and legal demands. 

—Waddingham’s Executors v. Loker, 132. 

4, Equity —Voluntary trusts — Creditors — Agency.— In a suit to subject cer- 
tain stocks held by the widow and children of A. to the payment of his obli- 
gations, the mere fact that at his solicitation B. had purchased and held the 
same for the benefit of A.’s family, and that, as agent for B., A. had exam- 
ined the books of the company and.looked after the general management of 
the stocks, and, in his capacity as agent, had deposited dividends arising from 
the stocks, will not make such stocks liable for his debts, if it further appears 
that the stocks were not procured with his money or credit, and that he had no 
ownership or control of it except as agent of B.—Id. 

5. Equity — Fraud, what circumstances sufficient to establish — Evidence.—In 
the examination of questions of fraud, courts will look into all the circum- 
stances; and while express and positive proof is not required, yet mere sus- 
picion, leading to no certain results, will not be deemed sufficient ground to 
establish fraud.—ZId. 
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6. State ex rel. Attorney-General v. Steers, ante, p. 223, affirmed.— State ex 
rel. Attorney-General v. Bishop, 229. 

7. Elections —Judge of Buchanan Common Pleas Court — Certificate of elec- 
tion — Duty of County Court in granting.—In an action of mandamus con- 
testing the office of judge of Buchanan Court of Common Pleas, under the act 
of February 3, 1853 (Sess. Acts 1853, p. 78), where the evidence showed that 
there was but one candidate for the office, or the certificate of the clerk showed 
that a candidate had received a majority of the votes and was elected at a reg- 
ular election, and without contest, the functions of the County Court were 
simply ministerial, and nothing remained for them but to issue the commis- 
sion. They were invested with no discretion, and had no judicial functions 
to perform, the County Court being an inferior tribunal. And, under the 
constitution and laws of this State, where, in such case, it refused to issue the 
commission, this court has supervisory power, and may compel it to act. 
The words “ or decided by said County Court to be entitled to said office,” as 
employed in that act, have reference to a case where a contest has been had, 
or where two persons have received the same number of votes, and it becomes 
necessary to determine which shall hold and occupy the office.—State ex rel. 
Ensworth v. Albin, 346. 

8. Election — Common Pleas Court of Buchanan county — Mandamus —Prior 
registration.— An election held for the office of judge of Buchanan Court of 
Common Pleas, under the act of February 3, 18538 (Sess. Acts 1853, p. 78), 
should have been preceded by a registration of voters, otherwise the election 
would be invalid; and in case of proceedings for mandamus to compel the 
County Court of Buchanan county to issue the commission of judge to rela- 
tor, the writ will be denied unless the petition show such prior registration. 
—Id. 

9. Elections — Registering officers — Duties and powers not fully judicial.— 
The officers of registration, under the act of 1865 (Gen. Stat. 1865, App. 
p. 904), were neither judges nor judicial officers in a legal sense. Their duties 
were partly ministerial and partly judicial. Although sections 9 and 20 
of that act devolved on them extensive powers and required an exercise of 
judgment, they were not thereby to be considered judicial officers to the full 
extent.— Pike v. Megoun, 491. 

10. Elections — Registering officers — Liability of, prior to the act of 1865 — 
Construction of that act.— Prior to the enactment of any registration law the 
judges of election exercised essentially the same power in determining the 
qualification ofa voter as the registering officers now exercise under the pres- 
ent system; yet all the cases hold that an action may be maintained against a 
judge of an election where he refuses, when acting in that capacity, to permit 
a qualified voter to exercise the right of suffrage; but as the judge of the elee- 
tion had to exercise his discretion, and acted quasi judicially, it would be 
necessary to allege and prove that such refusal was knowingly wrongful, mal- 
icious, or corrupt. By the act of 1868 (Sess. Acts 1868, 3 23), the Legislature 
seems to have placed the same construction upon the act of 1865, touching 
the character of the registering officers.—Id. 

11. Elections — Registration act of 1865— Registration officers—Liability for 
refusing to receive votes.— Under the law as it stood in 1866 (Gen. Stat. 1865, 
p- 904), the registering officers were not responsible for damages for refusing 
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ELECTIONS—(Continued.) 
to register a person, however erroneous that refusal might have been, if it 
was produced merely by a mistake in judgment. But ifthe refusal was cor- 
rupt or actuated by malice, or to gratify personal spite, they would not be 
protected, but would be liable to an action by the person injured.—Jd. 
EMINENT DOMAIN. 

‘1. Eminent domain —Private property taken for public use — Law authorizing - 
the taking must be strictly complied with.— Whenever, in pursuance of any 
law, the property of an individual is to be divested against his will, there 
must be a strict compliance with all the provisions of the law authorizing 
such a proceeding.— Lind v. Clemens, 540. 

EQUITY. 
1. Bill of exchange — Equity — Debt, assignment of —Evidence.— A bill of 
exchange drawn by a creditor upon his debtor does not of itself operate as an 





assignment in equity of the debt, even where negotiated for a good considera- 
tion—although it is evidence tending to show such assignment, and, with other 
i circumstances to show that such was the intention of the drawers, will vest in 
' the holder an exclusive claim to the indebtedness.— Bank of Commerce v. 
; Bogy, 13. 


2. Bill of exchange — Equity — Debt, assignment’ of — Intention of parties.— 
Anything that shows an intention on the one side to make a present irrevo- 
cable transfer of the debt or fund, and from which an assent to receive it may 
be inferred on the other, will operate in equity as an assignment, if supported 
by a suflicient consideration; and when the money is in the hands of the 
drawee, and the order is given for the exact amount, and a full consideration 
has been received for it—especially if advanced at the time, with no circum- 
stances indicating any remaining interest in the drawer—the order should 
be treated as evidence of an equitable assignment.— Id. 

3. Equity — Conveyances, fraudulent — Secret trusts.— The law will not per- 
mit a man to withdraw his property from his creditors. Nor can a man 
owing debts be permitted to devote his capital, industry, or credit to the 
accumulation of property to be held by some third person, for his own use 
or that of his family, to the exclusion of his creditors. In all such cases the 
law intervenes and goes behind the fraudulent and secret transactions, and 
subjects the property or trust funds to the payment of just and legal demands. 
—Waddingham’s Executors v. Loker, 182. 

4, Equity —Voluntary trusts — Creditors — Agency.— In a suit to subject cer- 
tain stocks held by the widow and children of A. to the payment of his obli- 
gations, the mere fact that at his solicitation B. had purchased and held the 
same for the benefit of A.’s family, and that, as agent for B., A. had exam- 
ined the books of the company and. looked after the general management of 
the stocks, and, in his capacity as agent, had deposited dividends arising from 
the stocks, will not make such stocks liable for his debts, if it further appears 
that the stocks were not procured with his money or credit, and that he had no 
ownership or control of it except as agent of B.—Id. 

5. Equity— Fraud, what circumstances sufficient to establish — Evidence.—In 
the examination of questions of fraud, courts will look into all the circum- 
stances; and while express and positive proof is not required, yet mere sus- 
picion, leading to no certain results, will not be deemed sufficient ground to 
establish fraud.—ZId. 
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EQUITY—( Continued.) 
6. Equity — Co-sureties — Contribution — Judgment liens — Subrogation.— 


INDEX. 


Judgment was recovered against a number of co-sureties, who, subsequently 
thereto, sold sundry lands owned by them respectively while the same were 
subject to the lien of the judgment. The purchaser of one parcel, to prevent 
its sale under the judgment, paid the amount due thereon, and afterward 
brought suit in equity, praying that the land disposed of by the co-sureties, 
while subject to the same lien, might be subjected to a ratable proportion of 
the debt paid by him. Held, that while at law plaintiff’s payment of the 
amount of the judgment operated as an extinguishment of the lien, yet equity, 
in furtherance of justice, would subrogate plaintiff to the rights of his grantor, 
and charge the lands bound by the lien in the hands of the other sureties or 
their grantees who purchased with notice. And the payment of the debt by 
plaintiff operated in equity as an immediate assignment to him of all the 
securities held by the judgment creditor. In such case it was the duty of 
the latter to make the transfer instanter.— Furnold v. The Bank of the State 
of Missouri, 336. 


7. Practice, Civil—Pleadings —‘“‘ Plain and concise statement of facts,” what 


is meant by.— The “plain and concise statement of facts” required by the 
statute does not refer so much to the style of the pleader—to his command of 
terse and simple English—as to the attempt sometimes made to give a long 
and prolix history of the transaction upon which the suit is based, and encum- 
ber the pleadings with a number of impertinent allegations.— McGlothlin, 
Adm’r of Moore, v. Hemery, 350. 


8. Administrator —Note secured by deed of trust—Sale of land under—Bill in 


equity to redeem — Usury — Tender.— Where the amount due on a note 
secured by a deed of trust on real estate is tendered by the administrator of 
the original maker, and is refused, he may immediately afterward file his 
petition to redeem the land; and if it be sold under the deed after tender, he 
may still obtain an order to set aside the sale and redeem the property; and if 
he needs the money to be derived from an administration sale of the land in 
order to pay the debts of the estate, he is a proper plaintiff in a bill for can- 
cellation of the sale under the trust deed. If the amount called for by the 
trust note is in part usurious, the administrator, under section 4, chapter 89, 
Gen. Stat. 1865, may refuse to pay the usurious portion of it, and need only 
make tender of the balance.—Id. 


9. Practice, Civil — Pleading — Bill in equity — Multifariousness.— Multifari- 


ousness is the joining in one petition of distinct and independent matters, 
each of which would constitute a cause of action. Distinct facts forming a 
series of transactions tending to a common end, or all necessary to plaintiff’s 
equity, do not constitute multifariousness, nor does redundant or irrelevant 
matter that may be stricken out on motion, under section 20, chapter 165, 
Gen. Stat. 1865.— Id. 


10. Practice, Civil — Bill in equity — Prayer for relief.—In a bi!l in equity, if 


the petitioner make a case which will entitle him to some relief in the power 
of the court to grant, although he may mistake as to the specific relief, he will 
not, in consequence, be turned out of court; much less, if he has one good 
specific request and a general prayer. All that portion of the prayer not 
warranted by the petition is a nullity, and should be treated as surplusage. 
—Id. 
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EQUITY—( Continued.) 
11. Contracts — Equity—Deed of trust, reformation of —Usury.—In an action 


by the grantee to reform a deed of trust given to secure the payment of a 
note, where the defense of usury is set up and established in evidence, plain- 
tiff must produce his note and rebate the usurious portion thereof before 
he can obtain the redress sought. Defendant will not be compelled to resort 
to an action enjoining the sale of the property under the deed in order to 
maintain his rights.— Corby v. Bean, 379. 


12. Contract — Sale — Equity —Failure of consideration—Fraudulent conceal- 


ment — Repudiation — Defenses to action by vendor for purchase money.— In 
general, when the title of a grantor in a deed fails, and the defense in a suit 
for the purchase money is that the purchaser gets nothing by his deed; or in a 
sale of parcels of land in gross, where the title to a portion fails, and the pur- 
chaser seeks to avoid the payment of a part of the purchase money—in either 
case the purchaser may rescind the contract by conveying or offering to con- 
vey back all the title he has received; in which case he may recover what has 
been paid, and refuse to pay what is unpaid. If he chooses to aflirm the con- 
tract, he can recover but nominal damages for the breach of the covenant of 
seizin, unless actually evicted; the reason being that he has suffered as yet no 


actual damage, and that his possession may ripen into title. But in case of 


fraudulent concealment or misrepresentation as to some specific material 
fact affecting the value of the property sold—the purchaser trusting to these 
representations of the seller—he is not bound, upon discovery of the fraud, to 
repudiate the contract and give back the possession. He may do so, or he 
may stand by his purchase, and sue for damages; or if the purchase money 
is not paid, he may reduce it by the amount of the damages to which he is 
entitled.--Owens v. Rector, 389. 


13. Practice, Civil —Action for deceit — Intention — Instructions — Jury.— In 


general, if a purchaser would hold on to the property purchased, and look te 
his vendor for damages for dec.it, there being no warranty, he must, if sued 
for the purchase money, satisfy the jury that the deception was intentional. 
But the question of deception is one for the jury, and not the court, to decide. 
If there was evidence tending to show that the situation of the property was 
misrepresented, and that the defendant, in his purchase, acted upon those mis- 
representations, and not upon his own judgment, the question of knowledge 
and intention on the part of the seller becomes a material one, and must be 
left to the jury; and if the court took the case from the jury because in its 
opinion such knowledge was not proved, it committed an error.— Id. 


14. Equity — Agent — Purchase of property of principal by, forbidden.— An 


agent can not be allowed to purchase an interest in property where he has 
a duty to perform which is inconsistent with the character of a purchaser. 
The law does not presume that such a transaction will always be impressed 
with fraud, but it furnishes an inducement to fraud, and affords opportunities 
to persons, who should always act with the most conscientious and scrupulous 
good faith, to abuse their trust; and therefore a total disability is enjoined, to 
take away all temptation.— Grumley v. Webb, 444. 


15. Equity—Agent, while in fiduciary capacity, can not interfere with title to 


the trust property.—An agent who, for a certain remuneration, undertook to 
collect the rents and exercise contro] over the property of his principal while 
the latter was absent and relied entirely on his discretion, judgment, and 
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integrity, had no right to interfere with the title to the property, or place 
himself in an attitude of antagonism to the interests of his principal. By pur- 
chasing the property under such circumstances, he made himself liable as a 
trustee in relation thereto, for the benefit of his principal.— Id. 
16. Equity—Sale —Purchaser—False representations by—Constructive trusts. 
—Where one becomes a purchaser under such circumstances as would make 
ita fraud to permit him to hold on to his bargain—as, by representing that 
he is buying for the benefit of the embarrassed debtor in the execution, or that 
he intended to reconvey the property, and thereby obtained it at a sacrifice— 
courts will relieve against such fraud, and the person who has gained an advan- 
tage by means of such fraudulent act will be converted into a trustee for 
those who have been injured thereby. (McNew v. Booth, 42 Mo. 189.)—Id, 
17. Equity—Leaschold estate—Trustee—Renewal of lease in name of—Profits, 
to whom accounted for.—Where a trustee in charge of a leasehold estate 
obtained a renewal of the lease of his cestui gue trust in his own name, before 
the lease had expired, and the possession and title which he had got by reason 
of his being agent or trustee superinduced the execution of the lease to 
him, he will be obliged to assign it to the cestui que trust, and account for 
the profits.—Jd. 
18. Equity —Lease —Renewal of by trustee in his own name — New lease held 
in trust for person entitled to original lease.—A lease renewed by a trustee 
or executor in his own name, even in the absence of fraud, and upon a refusal 
of the lessor to grant a new lease to the cesti gue trust, will be held in trust 
for the person entitled to the cld lease, on the ground of public policy, in 
order to prevent persons in such situations from acting so as to take a benefit 
for themselves.— Id. 
19. Chancery — Fraudulent conveyances.—It is necessary to exhaust all legal 
remedies before applying for the assistance of a court of chancery. In 
exhausting the legal remedies a lien may be created upon property sought to 
be charged, but a lien is not necessary in order to obtain the assistance of a 
court of chancery. A lien is the incident, but not the object, of the pro- 
ceedings. It is generally necessary to show the issuance of an execution 
and a return of nulla bona, but it may be dispensed with where it is shown 
that the debtor was insolvent.— Merry v. Fremon, 518. 
20. Equity — Fraudulent conveyances — Consideration — Undue influence.—A. 
conveyance obtained without sufficient consideration by a person resorting to 
undue influences, or practicing fraud or deception, will generally be set aside. 
Fraud and mistake vitiate and avoid a conveyance without regard to the 
sources whence they criginated, or the effect which they produce. But in 
order to avoid a grant on the ground of undue influence, it must be shown 
that the influence existed and was exercised for an undue and disadvantageous 
purpose. Where influence is shown to have existed, or to have been unduly 
exercised, or confidence to have been reposed and abused, its source will be 
immaterial, a man being as much bound to act for the best interests of 
another who has trusted him as a friend as if he had been appointed a trusteo 
or agent.—Turner v. Turner, 535. 

See ADMINISTRATION, 4. CONVEYANCES, 4, 5,7. CoRPORATIONS, 4. 5. 
ESTOPPEL. 
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EVIDENCE. 

1. Bill of Exchange — Equity — Debt, assignment of — Evidence.—A bill of 
exchange drawn by a creditor upon his debtor, does not of itself operate as an 
assignment in equity of the debt, even where negotiated for a good considera- 
tion—although it is evidence tending to show such assignment, and, with other 
circumstances to show that such was the intention of the drawers, will vest in 
the holder an exclusive claim to the indebtedness.— Bank of Commerce v 
Bogy, 13. 

2. Husband and wife — Debts of husband contracted during coverture — Prop- 
erty of wife not derived from her husband — Presumptions.—The law author- 
izes no general presumption that the debts of the husband contracted during 
marriage were for the joint benefit of the husband and wité, and, if it did, it 
could not apply to the property of the wife held before coverture. Nothing 
is to be presumed against the separate estate of the wife, not derived from the 
husband, that does not arise from her deed.—Kinner v. Walsh, 65. 

3. Contracts — Sales — Custom merchant, how established; when binding — 
Evidence.—A custom, to be good, must be general, uniform, and notorious. 
and, to be binding on the parties to a transaction, must be directly known to 
them, or so universal and gencral in its character that knowledge may well be 
presumed; and evidence which does not tend to establish any open, uniform, 
and notorious rule, but simply consists of the declarations of witnesses as to 
what their individual opinions are, and the obligations they should have deemed 
resting upon them in certain circumstances, is illegal, and should be excluded. 
— Southwestern Freight and Cotton Press Company vy. Stanard, 71. 

4. Contracts —Established custom, evidence of, for what purpose adinissible ; 
force of. —Where a contract is made as toa matter about which there is a well- 
established custom, such custom is to be understood as forming a part of the 
contract, and may always be referred to for the purpose of showing the inten- 
tion of the parties in all the particulars which are not expressed in the con 
tract. But evidence of custom i. never admissible to oppose or alter a general 
principle or rule, so as to make the rights and liabilities of parties other than 
they are at law.—Id. 

5. Evidence — Surveys, unofficial — Competency.—A plat of land made by 8 
surveyor, although not a record nor official in its character, when accompanied 
by the testimony of the surveyor who made the survey, and who testifies to its 
correctness, may properly be exhibited to the jury as a part of such testi- 
mony, and the accuracy of the plat may properly be left to the jury. It is not 
necessary that one who makes surveys should be a county or government 
surveyor to enable him to testify to his surveys or the correctness of any 
plat of them.— Minke v. Skinner, 92. 

6. Evidence — Depositions—Admissibility. —A paper, purporting to be a depo- 
sition, which does not show in what cause it was taken, or whether with or 
without notice, or who was present examining and cross-examining, and was 
not filed in any particular cause, has none of the elements of a deposition, 
and should be rejected if offered in evidence.— Id. 

7. Evidence —Bonds —Surcties —Admissions of principal.—Admissions made 
before the execution of a bond by one who afterward executed it as principal, 
and which were not made in the progress of any business intrusted to him by 
the surety, and formed no part of the ves geste of the subject matter of the 
suit, are not evidence against the surety on the bond, and should not be 
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admitted in a suit on the bond against the surety. The statements made by 
the principal, at the time the bond was executed, in the presence of the other 
parties, and as a part of that transaction, stand on a different footing, as 
would any statement made by him in the progress of fulfilling the conditions 
of the bond.—Cheltenham Fire-Brick Company v. Cook, 29. 

8. Bond — Trust — Practice, Civil — Parties. — Where a bond is executed 
for the payment of money to the obligee, part for his own use and part 
for the use of another, the obligee may sue in his own name, on his own 
behalf and as trustee for the other. A payment to the obligee, in accordance 
with the bond, of any money due to the cestui que trust would be a satisfac- 
tion of the demand, and the obligors in the bond could not be called upon 
to account again.— Id. 


9% Equity— Fraud, what circumstances sufficient to establish —Evidence.—In 
the examination of questions of fraud, courts will look into all the circum- 
stances; and while express and positive proof is not required, yet mere sus- 
picion, leading to no certain results, will not be deemed sufficient ground to 
establish fraud.— Waddingham’s Executors v. Loker, 182. 

10. Contracts, interpretation of — Determined from obvious intention, as 
derived from all parts.— Mere verbal criticism should not be resorted to in 
interpreting contracts or legal proceedings. Courts should be governed by 
their obvious intention, as derived from all parts of the instrument or record. 
—Caldwell v. Layton, 220. 

11. Contracts—Sheriffs’ sales —Parol testimony as to declarations of sheriff 
at time of, how shown.— Parol testimony as to declarations of the sheriff at 
the time of a partition sale, in order to explain the meaning of his deed, is 
improper, because its introduction is an attempt, collaterally, to impeach the 
record. The sale could have been sect aside for cause by a direct proceeding 
in the same court, and, in such case, parol testimony of anything that 
occurred at the sale would be admissible.—Jd. 


12. Evidence — County records —Notice imparted by —Clerical error.—Under 
section 41, p. 364, R. C. 1855 (Gen. Stat. 1865, ch. 109, 3 25), notice of the 
contents of instruments is held to be imparted, after filing, only where the 
contents are correctly spread on the record, and not otherwise. The act was 
never designed to impose on the purchaser the burden of entering into a long 
and laborious search into the original papers to find out whether the recorder 
had faithfully performed his duty. The obligation of giving the notice rests 
upon the party holding the title. If his duty is imperfectly performed, he 
must suffer the conseguences, and not an innocent purchaser.— Terrell v. 
Andrew County, 309. 


13. Evidence — Receipt — General and particular terms, how construed.— A 
receipt given in full satisfaction of a certain judgment therein specified, and 
also of “all claims and demands,” will not avail against another suit pend- 
ing between the same parties, and not shown to have been intended by them 
to be included in the receipt. Language, however general in its form, when 
used in connection with a particular subject matter, will be presumed to be 

ased in subordination to that matter, and will be construed and limited 

accordingly.— Grumley v. Webb, 444. 
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EVIDENCE—( Continued.) 


14. Seal, what sufficient.—Coiored paper in the form of a seal, attached by 
mucilage to an instrument, is a sufficient sealing. (33 Mo. 35.) — Turner v. 
Field, 382. 

See ADMINISTRATION, 4,6. ATTACHMENT, 2. Bitts anp Notes, 7, &. 
CoNVEYANCES, 1, 2, 3, 4, 8. Corporations, 2. Lanp AND Lanp 
Tires, 3, 4. Limrrarions, 2. Pracrick, Civit—Actions, 8. Prac- 
TICE, CivIL—PLEADING, 18. 

EXECUTIONS. 

1. Execution — Exemption —Constructron of statute—Under the provisions of 
sections 9 and 11, of chapter 160, of the General Statutes, the head of a family 
is entitled to hold exempt from execution one hundred dollars’ worth of 
household goods and furniture for the convenience and comfort of the family, 
and three hundred dollars’ worth of other property to contribute to their main- 

4 tenance and support.—State, to use of Reagan, v. Romer, 99. 

2. Execution — Exemption — Officer making levy, duty of.—It is the duty of 

the officer having the writ or process in his hands, to notify the debtor of his 

F rights of exemption from levy.—Id. 

3. Practice, Civil— Executions, stay of — Construction of statute.— The sixty- 
seventh, sixty-eighth, and sixty-ninth sections of chapter 160, pp. 648-9, Gen. 
Stat. 1865, simply give a party the privilege, and enact the means, of taking 
steps in vacation to have the further proceedivgs on an execution stayed until 
he can be heard in court as to whether it should be set aside or quashed. The 
proceeding is not exclusive, and does not prevent the usual resort to a motion 
to set aside or quash at the return term in open court.— Parker v. Hannibal 
& St. Joseph Railroad Company, 415. 

4, Executions -— Sales, when set aside —Inadequacy of consideration — Mis- 
understanding of parties.— The mere fact that lands are sold under execu- 
tion for an inadequate price would not of itself be sufficient ground to set 
aside the sale. But where the evidence showed that the property was sold 

for a price grossly inadequate, after the hour in the day when other sales 

4 were made and competition was free, and without the consent of defendant’s 

counsel, the sale should be set aside on motion. To retain property sold 
for a grossly inadequate price, the vendee should be guilty of no miscon- 
duct, and should act with the most exact good faith.—Zd. 

5. Parker v. Hannibal & St. Joseph Railroad Company, ante, p. 415, affirmed. 
— Ruby v. Hannibal & St. Joseph Railroad Company, 44°." 


F 





| FRAUD. 

1. Notes — Fraud and decett— Settlement should be repudiated before com- 
mencing proceedings on original claim.— Defendant was sued for the services 
of a slave. He denied the indebtedness, but, to avoid a controversy, ‘squared 
off” by giving plaintiff a certain note on which sundry payments lad been 
indorsed. Plaintiff took the note without examination, collected the money, 
and pocketed the proceeds. Because it turned out that the amount due on 
the note was less than plaintiff’s claim, he could not treat the claim as unad- 
justed, and sue for the balance, on the plea of fraudulent misrepresentation 

by defendant concerning the amount remaining due on the note. Before 
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FRAUD—( Continued.) . 


commencing proceedings en his original claim, he should have tendered back 
the note received of defendant, and should have repudiated the settlement; 
or he might have prosecuted directly for the deceit, abandoning entirely his 
original cause of action. In that case he could retain the note, and recover, 
in addition, all he had suffered by the deception.—Jarrett v. Morton, 275. 
See ADMINISTRATION, 9, 10, 11. Equity, 5, 12,18. FRAUDULENT Con- 
VEYANCES. Practice, Clvit—TRIALS, 7. TRADE-MARK, 7. 

FRAUDULENT CONVEYANCES. ; 

1. Fraudulent conveyances — Statute concerning —Sale— Change of posses- 
sion, what constitutes — Clerk — Vendee of vendee.— Under section 10, ch. 
67, R. C. 1855 (vide also, Gen. Stat. 1865, p. 440, 3 10), the vendee miust take 
the actual possession; and the possession must be open, notorious, and une- 
quivocal, such as to apprise the commmunity, or those who are accustomed 
to deal with the vendor, that the goods have changed hands, and that the title 
has passed out of the seller into the purchaser. (Claflin v. Rosenberg, 42 
Mo. 439.) Otherwise, the sale will be presumed fraudulent and void; and 
this notwithstanding that the vendor remained in charge as clerk or agent of 
the vendee. And it is immaterial that the claimant of goods attached, pur- 
chased them of the vendce of defendant in the suit. The last vendee stands 
in no better condition than the intermediate purchaser unless he has taken 
and continued in the actual possession of the purchased goods.— Lesem vy. 
Herriford, 323. 


INDEX. 


2. Chancery —- Fraudulent conceyances.-—It is necessary to exhaust all legal 
remedies before applying for the assistance of a court of chancery. In 
exhausting the legal remedies a lien may be created upon the property sought 
to be charged, but a lien is not necessary in order to obtain the assistance of a 
court of chancery. A lien is the incident, but not the object, of the proceed- 
ings. It is generally necessary to show the issuance of an execution and a i 
return of nvlle bona, but it may be dispensed with where it is shown that the 4 
debtor was insolvent.— Merry y. Fremon, 518. 

3. Probate Court—Fraudulent conveyances.--The Probate Court has no power 
to set aside a conveyance of deceased on the ground of fraud.— Id. 

4. Administrator — Fraudulent conveyances.—A conveyance can not be 
impeached by the administrator of the grantor as being fraudulent on the part 
of the grantor.— Id. 

5. Administrator — Fraud — Parties. —An administrator is not a proper 
party to a suit to set aside a conveyance of the deceased as being a fraudulent 
act of the deceased.— Id. 

6. Equity — Fraudulent conveyances — Consideration — Undue influence.—A 
conveyance obtained without sufficient consideration by a person resorting to 
undue influences, or practicing fraud or deception, will generally be set aside. 
Fraud and mistake vitiate and avoid a conveyance without regard to the 
sources whence they originated, or the effect which they produce. But in 
order to avoid a grant on the ground of undue influence, it must be shown 
that the influence existed and was exercised for an undue and disadvantageous 
purpose. Where influence is shown to have existed, or to have been unduly 
exercised, or confidence to have been reposed and abused, its source will be 

immaterial, a man being as much bound to act for the best interests of 
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FRAUDULENT CONVEYANCES—( Continued.) 
another who has trusted him as a friend as if he had been appointed a trustee 
or agent.— Turner v. Turner, 535. 

See Sass, 10. 

FRAUDS, STATUTE OF. 

1. Contracts — Sales — Statute of frauds — Right of property, what sufficient 
to pass.— If anything remains to be done, as between the seller and buyer, 
vefore the goods are to be delivered, a present right does not attach to the 
buyer. But separation is enough to pass the property, though weighing, 
measuring, or counting may afterward be necessary to adjust and determine 
the final amount of the price.—Southwestern Freight and Cotton Press Com- 
pany v. Stanard, 71. 


G 


GARNISHMENT. 

1. Garnishment — Indebtedness — Defense.— The plaintiff, in a garnishment 
based upon an alleged indebtedness, proposes only to succeed to the rights of 
the garnishee’s alleged creditor as to the indebtedness; and whatever would 
defeat the creditor in a suit in his favor to recover the alleged debt will also be 
fatal to a recovery in such garnishment.— McDermott v. Donegan, 85. 

GERMAN INSURANCE COMPANY, THE. 

See Corporations, 38. 

GUARDIAN AND WARD. 

1. Guardian and ward— Donations, how generally treated.— Gifts, grants 
or donations obtained by attorney from client, spiritual adviser from advisee, 
trustee from cestui que trust, parent from child, and guardian from ward, are 
watched by courts with the most scrutinizing jealousy, and generally held to 
be presumptively void.— Garvin’s Adm’r v. Williams, 465. 

2. Wills—Guardian and ward—Will to guardian by ward—Presumptions of 
law coneerning.—In asuit to set aside a will, it appeared that the donee 
became the guardian of deceased while the latter was a mere child; that 
deceased always resided in his family; that he surrendered everything to his 
guardian’s judgment, and reposed the most implicit confidence in him in 
every respect; that a day or two after becoming of age, and while residing in 
the house of his guardian, deceased effected a settlement with him, and on the 
day following made his will, disinheriting all his kindred and relations, and 
conveying all his property to the guardian; that about a month afterward, 
and while still under his care, he died: Aeld, that the will was presumptively 
invalid, and the burden of proving its validity rested upon those who sought 
to derive an advantage under it.—Id. 


H 


HABEAS VORPUS. 

1. Crimes and punishments — Counterfeiting U. S. treasury notes — Indictment 
for, not inquired into in habeas corpus proceedings.— The regularity of an 
indictment in a State court for passing, with intent to defraud, a United States 

treasury note, and the rightfulness of the judgment rendered thereon, ean not 

be investigated in a habeas corpus proceeding. That can be done alone 
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HABEAS CORPUS—( Continued.) 


through proceedings operating directly upon the judgment itself—In re 
Truman, 181. 

2. Crimes and punishments — Habeas corpus — Prisoner detained under final 
judgment — Reqularity of procecdings not inguirable into.— Where, in pro- 
eeedings on writ of habeas corpus, under section 33, ch. 155, Gen. Stat, 1865, 
it appears that the prisoner is detained ‘by virtue of the final judgment or 
decree of any competent court of civil or criminal jurisdiction,” no inquiry 
into the regularity of the proceedings which resulted in the judgment can be 
had. For all such errors or irregularities the law provides other remedies. 
(11 Mo. 661.)—Id. 

See Court, Supreme, 2. Practice, CrRiMINat, 1. 

HUSBAND AND WIFE. 

1. Husband and wife—Deed of trust of wife’s separate property to secure 
debts of the husband — Liability of surplus in the hands of the trustee after 
sale for debts of the husband.—Whcere a married woman, jointly with her hus- 

~ band, conveys her separate real estate by deed of trust to secure a certain 
debt of her husband, and the deed provided that if the property should be sold | 
under the deed the proceeds should be applied to the payment of the debt, 
and the remainder, if any, should be paid to the parties of the first part — the 
husband and wife—or their legal representatives: Aeld, that this remainder 
should be returned to the party of whose property it was the proceeds, and 
that by the provision of the deed it belongs to the wife alone.— Kinner v. 
Walsh, 65. 

2. Husband and wife — Deed of trust of separate real estate of wife to secure 
debts of the husband — Equity of redemption, to whom it descends — Sur- 
plus.—W here a married woman, jointly with her husband, conveys her sep- 
arate real estate to secure debts of her husband, and dies before sale under the 
deed, the equity of redemption descends to her heirs; and upon her death 
their right of property becomes complete, subject only to the trust deed and 4 
to the curtesy of the husband. That descent carries with it the right to any 
surplus arising from the sale of the property after paying the debt secured by 
the deed.— Id. 

3. Husband and wife — Debts of husband contracted during coverture — Prop- 
erty of wife not derived from her husband—Presumptions.— The law author- 
izes no general presumption that the debts of the husband contracted during 
marriage were for the joint benefit of the husband and wife; and, if it did, it 
could not apply to the property of the wife held before coverture. Nothing 
is to be presumed against the separate estate of the wife, not derived from the 
husband, that does not arise from her deed.— Jd. ‘ 

See Divorce. Dower. 





I 
INDORSEMENT. 
See BILts anD NorTEs. 
INFANTS. 
1. Contracts — Infants —What contracts void and what voidable.—The con- 
tracts of infants for necessaries, such as shelter, food, and clothing proper fez 
their station, and such other means of support and education as may be 
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INFANTS—( Continued.) 


requisite for them, are valid and obligatory. But, generally, their promises in 
any business transaction, though not absolutely void, are voidable by them. 
And the contract of partnership may be made by an infant for his own 
benefit, subject to his right to avoid it when he comes of age.—Kerr v. 
Bell, 120. 

2. Contracts — Rescission — Infants — Consideration.—An infant vendor may 
recover back his property, either real or personal; but in such a case he must 
refund what he has received. There can be no such right of recovery so long 
as any part of the consideration is withheld.—Jd 

See CONVEYANCES, 19. 

INJUNCTION. 

See Practice, Crvi.—Actionxs, 5. Revenvr, 10. TRapr-Mark, 1, 7. 

INSANE PERSON. 

See EsJECTMENT, 4. 

INSTRUCTIONS. 

See Practice, Crvi.—Trrars. Pracrick, CRIMINAL, 4. 

INSURANCE. 

1. Insurance companies — Act of March 10, 1869— Real estate securing stock 
of companies formed under, limited to Missouri.—It was the intention of 
the act of March 10, 1869, concerning life insurance (Sess. Acts 1869, p. 32, 
¢ 19), that the security given by insurance companies to the superintendent 
of the insurance department, to enable them to do business, should be founded 
on unencumbered real estate situated in Missouri. This construction is borne 
out by sections 384 and 385, under which foreign insurance companies doing 
business in this State must obtain from the commissioners of their own States 
guarantees as to the solvency of the securities given by them.— State ex rel. 
Missouri Mutual Life Insurance Company v. King, 283. 

2. Insurance companies — Act of March 10, 1869— Information touching 
business of companies, failure to give — Penalty for.—The gui tam action 
provided by section 48 of the act of March 10, 1869, for the incorporation of 
insurance companies, etc. (Sess. Acts 1869, p. 60), for violation of the act by 
such companies, is not exclusive. That section refers generally to all viola- 
tions of the act. But when parties fail to comply with or violate section 13 of 
the act ‘‘to create an insurance department” (Sess. Acts 1869, p. 25), requir- 
ing insurance companies to give information to the State superintendent of 
insurance touching their business, they are liable to be proceeded against 
for misdemeanor, under that section.— State v. Mathews, 523. 

3. Insurance companies — Act of March 4, 1869— Title of statute — Constitu- 
tion.— Section 13 of the act entitled ‘“ An act to create an insurance depart- 
ment” (Sess. Acts, 1869, p. 23), in substance, required insurance companies, 
on demand, to give the State superintendent of insurance, information touch- 
ing their business, and, for failure to furnish the same, made the party offend- 
ing guilty of misdemeanor, and subject to fine and imprisonment. Held, 
that the said section was not in violation of section 32, art. IV, of the State 
constitution as relating to a subject not included in the title of the act. It 
was necessary, in order to carry out the act, to empower the superintendent 

to obtain such information; but the power would have been fruitless without 

the authority to enforce it.— Id, 
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4. Insurance companies — Act of March 10, 1869— Title of —What com- 

panies embraced in.—An act entitled “An act for the incorporation of insur- 
ance companies other than life insurance companies, and for the regulation 
of insurance business, other than life assurance business” (Sess. Acts 1869, 
p- 45), comprehends fire and marine insurance companies.— Id. 

5. Insurance companies — Act of March 4, 1869— U. S. constitution — Con- 
tracts — Impairing obligation of.— A fire and marine insurance company 
was chartered prior to the passage of the act of March 4, 1869, “to create an 
insurance department.” Held, that section 18 of that act requiring insurance 
companies, on demand, to furnish the State superintendent of insurance with 
information touching their business, was not in violation of the constitution 
of the United States, as impairing the obligation of the contract between the 
State and the company, arising from the charter. Corporations, like natural 
persons, are subject to those laws which the State may prescribe for the 
good government and regulation of the community, and the protection of 
the citizen. The power of the State to prescribe such laws is inherent in 
every sovereignty, and can not be surrendered even in the granting of a 
charter.— Id. 

See ARBITRATION AND AWARD, 1, 2. 
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INDEX. 









































JUDGE, CIRCUIT 
See Orricrrs, 4, 5, 6. 

JUDGMENTS. 

1. Judgments in personam, where no property was attached, held invalid.—A 
judgment merely in personam against a non-resident debtor founded on notice 
by publication, as provided by section 13, p. 1224, R. C. 1855, is void, and 
may be impeached collaterally. The publication gave the court no jurisdic- 
tion over his person. Plaintiff by attachment under such notice might secure 
jurisdiction over the specific property attached, but not over the person or 
any other property.—Abbott v. Sheppard, 273. 

See Account, STATED, 1. ADMINISTRATION, 7. Equity. 6. LaAnpiLorp 
AND TENANT, 7. Practice, Crvit, 1,2. Pracricr, Crvit — TRIALS, 
7. REVENUE, 2, 4. 
* JURISDICTION. 
See Crimes AND PUNISHMENTS, 9. Court, Macon Common PLeas, 1. 
Justices’ Courts, 2 Supreme Court, 1, 2. 

JUSTICES’ COURTS. 

1. Justices’ courts — Exhibits filed — Lease — Instrument of writing.—A lease 
in writing, duly signed, sealed, and delivered, is an instrument of writing 
within the meaning of the statute concerning the filing of such instruments, 
in actions founded thereon, in justices’ courts (Gen. Stat. 1865, p. 201, 7 18); 
and the circumstance that it provides for other things than the direct pay- 
ment of money or property in no way allects its character as a written instru- 
ment within the meaning of said statute.— Gillihan v. Wren, 377. 

2. Justices’ courts—Jurisdiction not lost by reason of failure of the instrument 

filed to show the amount demanded —Verbal statement.— Although a leuse 
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JUSTICES’ COURTS—( Continued.) 
filed as an instrument of writing, as the foundation of an action, before a 
justice of the peace, does not on its face show the amount demanded, that fact 
is not sufficient to deprive the justice’s court of jurisdiction. In such case 
the defendant is entitled to the verbal statement provided for by section 12, 
p-. 706, Gen. Stat. 1865.—Id. 

3. Practice, Civil— Tender of payment — Constable — Justice — Construction 
of statute.— Where defendant, under section 19, chapter 180, Gen. Stat. 1865, 
mide tender of the amount afterward recovered against him, exclusive of 
costs, to the constable, but by his directions paid the sum over to the justice, 
he complied with the spirit of the statute, and was not liable for eosts of suit. 
— Berrel v. Davis, 407. 

See Practice, Crvit—Actions, 3. 


L 


LANDLORD AND TENANT. 

i. Landlord and tenant — Leases — Renewal, covenant of — Indefiniteness in, 
how may be cured by court of chancery.— Leaving the amount of rent for the 
renewal term of a lease to be ascertained by what “responsible parties would 
agree to give for the use of the premises” fixes the rent with as much cer- 
tainty as though it were to be determined by a board of appraisers to be 
selected by the parties to the lease; and a court of chancery may in either 
case hear evidence and determine for itself the rentable market value of the 
premises where the appraisement fails. What ‘‘ responsible parties will agree 
to give” for the use of the rentable business property is nothing more than its 
full or highest rentable value.—Arnot v. Alexander, 25. 

2. Landlord and tenant —Lease—Renewal, covenant of —Violation of, lessee 
has what remedy.—Where by the covenant for renewal of a lease the 
lessee is entitled thereto, ‘‘ provided that parties can agree upon terms, or 
that said lessee is willing to give as much as any other responsible party will 
agree to give,” it is in every way reasonable and just that the lessee should 
clect his remedy, and either take damages at law or have a specific per- 
formance in equity.— Id. 

8. Landlord and tenant — Rent, demand of — Possession.— Where a lot of 
ground was leased by a verbal lease, and the lessee took possession of and held 
only a part of the ground leased, and other parties afterward entered upon and 
occupied the remainder of the lot under other leases, and the lessor brought 
suit on the lease against all the occupants for the possession of the lots, for 
non-payment of rents, it was not sufficient to sustain his suit that the lease was 
made and the land held and the rent not paid; it was necessary that demand 
of the rent from the lessee should have been made before there could be a 
forfeiture. And as to the other persons who were on the rest of the land, 
it was necessary that they should have entered under the lessee, or after 
possession by the lessee, or that they illegally dispossessed him.— Blackman 
v. Welsh, 41. 

4. Landlord and tenant — Possession.— The question of actual possession is 
a question of fact; what would constitute possession is a question of law.—ZId. 

5. Landlord and tenant — Unlawful detainer — Appeal bond — Damages. — 

The defendant, in an action before a justice of the peace for unlawful detainer, 
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LANDLORD AND TENANT—( Continued.) 
appealed from a judgment rendered against him, and gave a bond conditioned 
that he should prosecute the appeal with effect and without delay, and after- 
ward failed to prosecute the appeal, and the appeal was dismissed, but no 
judgment was rendered against him in the appellate court. Plaintiff? then 
sued for damages on the bond, alleging a breach of the above condition, 
claiming rents and profits as damages. Held, that the condition above stated 
having been broken, the liability to a judgment for the penalty was complete; 
and that, if the plaintiff was deprived of the use of the property, or of his 
right to restitution by the appeal, the damage arising from such deprivation 
was the result of the appeal, and, the condition of the bond being broken, the 
obligee would be entitled to execution for such damages.— Bernecker v. Mil- 
ler, 126. 

6. Landlord and tenant — Tender of payment of rent by ousted tenant, when 
sufficient to prevent forfeiture. Where a tenant, ousted by his landlord for 
non-payment of rent, afterward tenders the amount in arrear, and same is 
refused, and the tenant is still kept out of possession, such tender is sufticient 
to prevent a subsequent forfeiture for non-payment of rent after the time of 
making the tender. Under such circumstances no rent accrued for that period. 
(Graham vy. Carondelet, 33 Mo. 262: Holmes y. Carondelet, 88 Mo. 551.) — 
Holmes v. Guion, 164. 

7. Landlord and tenant — Lease — Ejectment —Judgment by consent, effect 
of, in subsequent suit.—Where a suit in ejectment was brought upon a lease, 
and judgment was rendered by consent for possession and damages, such judg- 
ment and consent did not destroy the lease, or plaintiff’s right under it. The 
lease was not surrendered either in law or fact, nor was the lessee estopped 
from a subsequent suit under it.—IJd. 

8. Ejectment — Tenant not a party to, not affected by.— No tenant who was in 
possession anterior to the commencement of an ejectment suit can be dispos- 
sessed upon a judgment to which he was no party. (Garrison vy. Savignae, 
25 Mo. 53.) — Goerges v. Hufschmidt, 179. 

9. Forcible entry and. detainer— Question of title not adniissible-—In an 
action of forcible entry and detainer, no question of title is admissible. All 
that devolves upon plaintiff in that proceeding is to show that he was lawfully 
possessed of the premises, and that defendant unlawfully entered into and 
detained the same.— Id 

LAND AND LAND TITLES. 

1. Land Titles — Conveyances— Description of property — Construction.— 
Two tracts of land, conveyed to different grantees by the same grantor, lay 
upon opposite sides of a pond, through which a ereek flowed at the time of 
making the deeds. Both of the deeds describing the separate tracts of land 
gave the boundary line dividing them as “the middle of the natural channel 
of the creek when the pond is exhausted.” These deeds also reserved the right 
of keeping up the dam and the flow of water in the pond forever. The water 
in the pond was drawn off or exhausted about eighteen or nineteen years after 
the deeds were made. Held, that the phrase “the middle of the natural chan- 
nel of the creek when the pond is exhausted” meant the position of the thread 
of the creek at the time when the pond was actually exhausted. Ifthe phrase 

“when the pond is exhausted” had been left out, the deeds would have pro- 

vided for a shifting boundary, changing with the gradual changes of the 
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LAND AND LAND TITLES—(Continuea.) 


stream, until the owners, by the withdrawal of the pond, could take possession 
of the bed and confine the stream. That phrase only fixes the time when this 
uncertain boundary should become certain, and fixes it at the precise time 
when the parties should be enabled to take possession. (Primm ef al. v. 
Walker, 88 Mo. 94, cited and affirmed. )—Mincke v. Skinner, 92. 

2. Evidence—Surveys, unoficial—Competency.—A plat of land made by a sur- 
veyor, although not a record nor official in its character, when accompanied 
by the testimony of the surveyor who made the survey, and who testifies to 
its correctness, may properly be exhibited to the jury as a part of such testi- 
mony, and the accuracy of the plat may properly be left to the jury. It is not 
necessary that one who makes surveys should be a county or government sur- 
veyor to enable him to testify to his surveys or the correctness of any plat of 
them.— Id. 

8. Land and land titles — Monuments, etc., when must prevail over courses 
and distances.— Fixed and known monuments called for in a deed, and also 
points and lines expressly called for, which are fixed and well known, or are 
capable of being fixed with certainty, must prevail over courses and distances, 
—Kronenberger v. Hoffner, 185. 

4. Land and land titles — Lines, how ascertained where there are no express 
calls.—Where there are no express calls that determine a line with certainty, 
evidence aliunde is admissible to show where the line was actually run to 
which the deed refers, or to which it must have reference; and its location, so 
fixed by extrinsic evidence, will control the courses and distances named in 
the deed or in the survey. Field-notes and plats of the surveyor, with the 
ealls for courses and distances, properly authenticated, can be shown, not to 
make a line, but as evidence of an existing line, and they must yield to other 
satisfactory evidence of its true location.—IJd. 

5. Stare decisis.—Where the law has been settled for many years, and has 
become a rule of property, and titles have been vested on the strength of it, 
the error of the law would have to be most palpable to justify this court in 
overruling previous decisions.— Reed v. Ownby, 204. 

6. Land and land titles — Description —Certainty of.—It is not necessary that 
the description of land be contained in the body of a deed. It is sufficient if 

: it refers, for identification, to some other instrument or document; or, if no 

reference be made, surveys, monuments, etc., must be ascertained, in order to 
locate the land. But the description must be contained in the instrument or 
its references, express or implied, with such certainty that the locality of the 
land ean be ascertained from it.— Nelson v. Brodhack, 596. 

7. Land and land titles — Sheriff’s deed — Presumptions of intendment.—The 
same presumption of intendment can not be inferred from a sheriff’s deed as 
from a direct conveyance from the grantor. In the latter case the ambiguity 
is the grantor’s fault. He has voluntarily sold his property and received the 
proceeds; and everything should be construed more strongly against him than 
his grantees.— Id. 

8. Land and land titles — Execution — Sheriff's deed — Advertisement.—In a 
sheriff’s deed the description of the land thereby conveyed was so imperfect 
that nothing could pass by that alone. But the deed further recited that the 
sheriff had given notice of the time and place of sale, and of the real estate to 

be sold, in the St. Louis Daily Union, ete., ‘‘a copy of which advertisement 
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LAND AND LAND TITLES—(Continued.) 
is hereto annexed, and makes part of this deed.” And in the granting part, 
the sheriff transferred to the purchaser the interests of defendant in the execu- 
tion “in and to the above-described real estate.” The copy of the advertise- 
ment was attached by a wafer, after his signature. Held, that the description 
in the deed in no way referring, either directly or indirectly, to the advertise- 
ment, was not modified or controlled by it; and that the advertisement could 
not be treated as a part of the description.— Id. 
See LanpLoRD AND TENANT, 8, 9. Practice, CIVIL—PLEADING, 22. 
LEASE. 
See Equrry, 16, 17,18. Justices’ Courts, 1. LanpDLorpD AND TENANT, 
1, 2, 3, 4. 
LEGISLATURE. 
See ConsTITUTION oF Mussovurt, 2, 8. Contracts, 20. Divorce, 1, 
OrrFicers, 8. RevENux, 13. St. CHARLES COLLEGE, 6, 7,8. StTaturts, 
CONSTRUCTION OF. 


LIEN. 

See Equiry, 6. 

LIMITATIONS. 

1. Bills and notes— Statute of limitations — Indorsements of credit, effect 
upon.— The time when the indorsement ofa credit on a note was made is : 
fact to be settled by the jury, and to this end the writing must be laid before 
them. Ifthere is no evidence to the contrary, the presumption is that the 
indorsement was made at the time it purports to bear date, and the burden of 
proving the date to be false lies with the other party. But if the date does 
not purport to be made cotemporaneously with the receipt of the moncy, it is 
inadmissible as a part of the res geste.—Carter, Admn’r of English, v. Car- 
ter, 195. 

2. Bills and notes — Statute of limitations — Credits indorsed upon, when evi- 
dence of part payment.— In an action by an administrator upon a note made 
to his intestate more than ten years before, the indorsement of a credit thereon 
by the intestate, nearly two years before the note expired by limitation, would 
be prima facie evidence that he had received part payment on the note. 
Such indorsement was clearly admissible, because against the interest of the 
deceased.— Id. 

See OFFIcERS, 9. Practice, Crvi.—PLEADING, 22. 
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MANDAMUS. 
See Court, SupREME, 2. Exections, 8. Orricers, 7. St. CHaRLes, 
City oF, 1. 


MEAT-SHOPS. 
See Sr. Louis, Crry or, 10, 11. 
MISTAKE. 
1. Practice, Civil — Actions — Trover— Mistake in boundary lines — Fence 
rails.—A rail fence, built with the intention of dividing the lands of A. and 
B., was, by miscalculation, placed inside of B.’s boundary line. Suit being 
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MISTAKE—( Continued. 


brought for the value of the rails, the court properly held that if the proof 

showed the mistake in placing the fence, and the license and permission of 

plaintiff to build it inside his line, and its removal by defendant to the true 

dividing line in a reasonable time after the error was discovered, the jury 

should find for plaintiff. The mere erection of the fence upon plaintiff ’s land 

did not operate to vest the title thereto in him.— Matson v. Calhoun, 868. 
See Practice, Crvit—TrRIAts, 7. REVENUE, 1. 

MORTGAGES AND DEEDS OF TRUST. 

1. Husband and wife—Deed of trust of wife's separate property to secure debts 
of the husband—Liability of surplus in the hands of the trustee after sale for 
debts of the husband.—Where a married woman, jointly with her husband, 
conveys her separate real estate by deed of trust to secure a certain debt of 
her husband, and the deed provided that if the property should be sold under 
the deed the proceeds should be applied to the payment of the debt, and the 
remainder, if any, should be paid to the parties of the first part—the husband 
and wife—or their legal representatives: Aeld, that this remainder should be 
returned to the party of whose preperty it was the proceeds, and that by the 
provision of the deed it belongs to the wife alone.— Kinner v. Walsh, 65. 

2. Husband and wife — Deed of trust of separate real estate of wife to sccure 
debts of the husband—Equity of redemption, to whom it descends—Surplus.— 
Where a married woman, jointly with her husband, conveys her separate real 
estate to secure debts of her husband, and dies before sale under the deed, the 
equity of redemption descends to her heirs; and, upon her death, their right 
of property becomes complete, subject only to the trust deed and to the curt- 
esy of the husband. That descent carries with it the right to any surplus 
arising from the sale of the property after paying the debt secured by the 
deed.— Id. 

3. Husband and wife — Debts ct husband contracted during coverture — Prop- 
erty of wife not derived from her husband—Presumptions.—The law author- 
izes no general presumption that the debts of the husband contracted during 
marriage were for the joint benefit of the husband and wife; and, if it did, it 
could not apply to the property of the wife held before coverture. Nothing 
is to be presumed against the separate estate of the wife, not derived from the 
husband, that does not arise from her deed.— Id. ; 

4, Deed of trust—Resale.—At a sale of real estate under a deed of trust, where 
the highest bidder fails to pay the purchase money, the property may be resold 
by the trustee; and, in the absence of any satisfactory proof that the benefici- 
aries officiously or unfairly intermeddled with the duties of the trustee, or did 
anything to prevent other persons from bidding at the sale, or took any unfair 
advantage for the purpose of getting the property at a price below its value, 
the claim of the grantor for relief must fail. (Dover v. Kennerly e¢ a/., 88 
Mo. 469, affirmed.) — Dover v. Kennerly, 145. 

5. Mortgages and deeds of trust — Attachinent — Unrecorded mortgages, when 
good against.—An unrecorded mortgage on land is good against the lien of a 
subsequent attachment thereon, if recorded before judgment and execution 
sale in the attachment suit. (Davis v. Ownby, 14 Mo. 170, and Valentine vy. 
Havener, 20 Mo. 133, affirmed; vide also, Potter v. McDowell, 43 Mo. 93.)— 

Reed v. Ownby, 204. 
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MORTGAGES AND DEEDS OF TRUST—(Continued.) 
6. Ejectment — Mortgagor — Life interest of, no bar to swit,—Where suit in . 
ejectinent is brought against a mortgagor who has possession and a life estate 
in the property, he can not retain his possession by showing that, when his 
curtesy ceases, the heirs of his deceased wife may be entitled to it.— Allen vy, 
v. Ranson, 263. 
7. Mortgages — Mortgagee with power of sale may purchase property, with 
what limitation.— A mortgagee with power of sale is a trustee as well asa 
creditor, and, at his own sale, can not become the purchaser either direetly or 
indirectly, so as to cut off the equity of redemption. But such a sale is not 
void. It is good as to all the world, and for all purposes, excepting only that 
the mortgagor still has the right to pay the debt and redeem the land.— Jd. 
8. Conveyance — Mortgage — Conditional sale— Difference between — Absolute 
sale with cotemporaneous stipulation.— A conveyance to secure a subsisting 
debt is a mortgage, whatever may be the form of the deed, or however 
absolute it may appear on its face; and where the facts of the transaction leave 
it questionable whether a mortgage or a conditional sale was intended, the 





doubt is to be resolved in favor of the theory of the mortgage. But it is not q 
true that a deed absolute in its terms, delivered in payment of a debt, is con- 
verted into a mortgage merely because the grantee therein gives a cotem- ' 
poraneous stipulation binding him to reconvey on being reimbursed, within ] 
an agreed period, an amount equal to the debt and the interest thereon, If i 
the conveyance extinguishes the debt, and the parties so intend, so that a \ 

4 


plea of payment would bar an action thereon, the transaction would be a 
conditional sale notwithstanding.— Turner v. Kerr, 429. 

9. Conveyance — Mortgage — Conditional sale— What constitutes difference 
belween.—In determining whether a transaction is a mortgage or a conditional 
sale, the understanding and purposes of the parties are to be considered. 
If they intended an extinguishment of the debt, and the vesting of an abso- 
lute title, subject only to an agreement to reconvey upon specific terms — 
as a payment of an amount equal to the canceled debt and interest — such 
a transaction is a conditional sale, and not a mortgage. That the amount 
of money to be paid as a condition to the right to demand a reconveyance 
is measured by the amount of debt and interest, is a circumstance of no 
controlling importance.—Id. 

See Britis AND Nores, 5. Pracricr, Crvit, 12, 13. Trusts. Usury, 1. 
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NEW TRIALS. 

See Practice, Crvit, 4. 
NON-RESIDENTS. 

See JupGMENTs, 1. Practice, Civm, 6, 7. 
NOTICE. 

See ATTacuMENT, 4,5. Lanp anp Lanp TIT Es, 8 


OFFICERS, 
1. Office—Acts of 1865 and 1868, validity of — Circuit Attorney — Vacating 
ordinance, tenure of.—The law providing for the election of circuit attorneys 
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OFFICERS—-( Continued.) 
in 1856, and every tour years thereafter (Gen. Stat. 1865, ch. 18, 2 6), was 
void only so far as concerned officers holding under the vacating ordinance. 
(Gen. Stat. 1865, p. 47; vide 88 Mo. 419; 41 Mo. 58.) And where a circuit 
attorney was appointed and claimed his tenure of office, not under the vaca- 
ting ordinance, but under the act of 1866, he could not hold as against a 
circuit attorney elected to the office at the general election of 1868. In point 
of iegal conformity and principle, the acts providing respectively for elections 
in 1866 and 1868 are equally valid as to officers not holding under the vaca- 
ting ordinance.— State ex rel. Attorney-General v. Davis, 129. 

2. Legislative office in the United States — Incumbent has no vested right in.— 
In the United States, offices created by the Legislature are not held by grant 
or contract; nor has any person a private property or vested interest in them, 
and they are therefore liable to such modifications and changes a3 the law- 
making power may deem it advisable to enact.—Id. 

8. Recorder of deeds — Buchanan county — Term of office — Construction of 
statute. —By the special act of 1864 (Adj. Sess. Acts 1863, p. 502, 23 1, 3), the 
Legislature intended to establish a term of office of two years for the recorder 
of Buchanan county, the officer to be elected at each successive general elec- 
tion. But the object of section 25, chapter 26, Gen. Stat. 1865, fixing the term 
of office of recorder, under certain conditions, at four years, was to fix an 
equal and uniform term throughout the State in all countics similarly situated, 
and embraced in its purview the county of Buchanan. Sections 1 and 8, p. 
502, Adj. Sess. Acts 1863, so far as they fix a term of two years, are there- 
fore repugnant to section 25, chapter 26, Gen. Stat. 1855, and null and void. 
—State ex rel. Attorney-General v. Pearcy, 189. 

4. Circuit judge, contest for office of — Statute concerning, unconstitutional.— 
Section 80, chapter 2, Gen. Stat. 1865, authorizing the contestor of the office 
of circuit judge to bring the issue originally before the Supreme Court by 
petition, without appeal or writ of error, invests it with a jurisdiction not 
authorized, but prohibited, by the constitution.—Vail v. Dinning, 210. 

5. Circurt judge, contest for office of — Does not warrant remedial writ.— The 
contest for the office of cireuit judge concerns a civil right, to be decided on 
the facts and issues, and does not call forth the extraordinary remedial writs 
of this court.— Id. 

6. Circuit judge, contest for office of — May be settled in lower courts.— The 
law, as it now exists, affords an ample and complete remedy where the issues 
between parties contesting the office of circuit judge can be tried, and if the 
result is not satisfactory, an appeal will lie to this court; and the Legislature 
may also prescribe new and additional means for determining such contests. 
But this court can not assume jurisdiction, nor hear and determine cases, 
except on appeal or on writ issuing from this court.— Jd. 

7. Mandamus — County treasurer, bond of ; rejection of, creates no vacancy.— 

Where A. was duly elected to the office of county treasurer, although he may 

have filed an insufficient bond, the action of the County Court in proceed- 

ing to reject the bond and declare the office vacant on the day when the bond 
was rejected, and appointing another person to fill the office, was totally 
unwarranted. If the time originally prescribed by law for filing the bond had 
expired when the proceedings were had, that created no forfeiture. The stat- 
ute as to time was directory. The action of the court was a nullity, and did 
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OFFICERS—( Continued.) 
not deprive the relator of his right to present his new bond; and if it wore 
considered sufficient by the court, he was still entitled to the office.— State ex 
rel. Blenkenship v. County Court of Texas County, 250. 

&. State Senate — Resolution— Clerk of committee — Per diem for services.— 
The resolution passed by the State Senate, January 20, 1869, which provided 
that the clerk of the committee on banks and corporations should “not be 
entitled to more than one per diem,” was not intended to prevent him from 
performing services for a committee of the State House of Representatives, 
and receiving a per diem therefor, while he was so employed and paid by 
the Senate.—State ex rel. Koch v. Draper, 278. 

9. Sheriff — Collections by — Statute of limitations begins to run, when.— The 
cause of action on the bond of a sheriff for failing to account for moneys col- 
lected by him does not accrue, so as to put in motion the statute of limitations, 
until there has been either a demand of payment by the parties in interest, or 
until the officer has made a proper return or report to the court ordering the 
sale, of the moneys realized therefrom.—State ex rel. Winburn v. Minor, 373, 

10. Sheriff, duties of in collection of moneys.— The liability of a sherilf for 
moneys collected on sales in partition is substantially the same as for moneys 
collected on execution. In either case it is his duty to report or make return 
of his proceedings into court.— Id. 

11. Officer — Judicial and iministerrval acts — Civil responsibility.—A civil 
action does not lie against judges or magistrates, or persons acting judicially 
in a matter within the scope of their jurisdictiou, however erroneous their 
decisions or corrupt and malicious their motives. But when duties which 
are parely ministerial are cast upon officers whose chief functions are judicial, 
and the ministerial duty is violated, the officer, although for most purposes 
a judge, is still civilly responsible for such misconduct. And the same rule 
obtains when judicial functions are cast upon a ministerial officer. But to 
render a judge acting in a ministerial capacity, or a ministerial officer acting 
in a judicial capacity, liable, it must be shown that his decisions were not 
merely erroneous, but that he acted from a spirit of willfulness, corruption, 
and malice.— Pike v. Megoun, 491. 

12. Elections — Registering officers—Dutics and powers not fully judiciat.— 
The officers of registration, under the act of 1865 (Gen. Stat. 1865, App. 
p- 904), were neither judges nor judicial officers in a legal sense. Their duties 
were partly ministerial and partly judicial. Although sections 9 and 20 
of that act devolved on them extensive powers and required an exercise of 
judgment, they were not thereby to be considered judicial officers to the full 
extent.— Id. 

13. Elections — Registering officers — Liability of, prior to the act of 1865 — 
Construction of that act.— Prior to the enactment of any registration law the 
judges of election exercised essentially the same power in determining the 
qualification ofa voter as the registering officers now exercise under the pres- 
ent system ; yet all the cases hold that an action may be maintained against a 
judge of an election where he refuses, when acting in that capacity, to permit 
a qualified voter to exercise the right of suffrage; but as the judge of the elec- 
tion had to exercise his discretion, and acted guasi judicially, it would be 
necessary to allege and prove that such refusal was knowingly wrongful, mal- 

icious, or corrupt. By the act of 1868 (Sess. Acts 1868, 3 23), the Legislature 
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OFFICERS—( Continued. 
seems te have placed the same construction upon the act of 1865, touching 
the character of the registering officers.—Id. 

14. Elections — Registration act of 1865— Registration officers—Liability for 
refusing to receive votes.— Under the law as it stood in 1866 (Gen. Stat. 1865, 
p- 904), the registering officers were not responsible for damages for refusing 
to register a person, however erroneous that refusal might have been, if it 
was produced merely by a mistake injudgment. But ifthe refusal was cor- 
rupt or actuated by malice, or to gratify personal spite, they would not be 
protected, but would be liable to an action by the person injured.—ZJd. 

See Sr. JoserH, City or, 1. SHERIFF. 

ORDINANCES, CITY. 

1. City of St. Louis, to use of Murphy v. Clemens, 43 Mo. 395, affirmed.—City 
of St. Louis, to use of Murphy, v. Buckner, 19. 

See Sr. Louis, Ciry or, 6, 10, 11. 
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PARTITION, 

1. Partition, sale in— Dower, assignment of — Sheriff’s return, construction 
of.— Suit was brought by the heirs of David L. Caldwell for the partition of 
certain land, in which dower had been assigned to his widow, Margaret Cald- 
well. The petition set forth that the petitioners were the owners of certain 
property, describing its boundaries. The court ordered absolute sale of the 
premises. They were accordingly advertised and sold; and the sheriff’s deed, 
after reciting the order, advertisement, sale, ete., conveyed to the purchasers 
“all the right, title, claim, and interest of said petitioners in said petition men- 
tioned, in and to said described tract of land so sold as aforesaid,” ete. But the 
sheriff, in his return of the sale, declared that all the land was sold ‘except 
so much of the same as was heretofore assigned to Margaret Caldwell, widow 
of said David L. Caldwell, as her dower interest in said tract.”? Held, that 
the return of the sheriff, taken in connection with his deed and the other pro- 
ceedings in partition, should be construed to mean: ‘except such interest in 
the same as was heretofore assigned,” etc., ‘cas her dower interest in the 
tract,” and that the portion of land assigned as dower was not thereby 
expressly reserved to the widow.— Caldwell v. Layton, 220. 

PARTNERSHIP. 

1. Partnership settlements — Outgoing partner — Injunction — Receiver.— 
Where articles of partnership provided that, in case of the death of any of the 
partners, violation of any of the articles of the agreement, or other dissolution 
of the partnership, a general account should be taken, and provided the man- 
ner of settlement of the concern and distribution of the assets; and plaintiffs, 
members of the partnership, sued for an injunction against the other partner, 
and the appointment of a receiver to settle the partnership affairs: Ae/d, that 
plaintiffs had no right to this mode of settlement until the defendant had first 
had an opportunity of closing up the concern under the articles of partnership. 
Had they waited until it appeared that the defendant could not or would not 
comply with the articles before referred to, or until it appeared that the cred- 
itors of the firm were not being provided for, and that the property primarily 
liable for the debts was being wasted or improperly diverted, a right of action 
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PARTNERSHIP—{ Continued.) 


would have accrued. But the plaintiffs have no right to assume that defend- 
ant would not have done his whole duty if he had had opportunity.— Quin- 
livan v. English, 46. 

2. Partnership — Administration —Surviving partner—Partnership articles— 
Covenant for conveyance in — Record of final settlement — Res adjudicata — 
Account of profits.— A., being the owner of certain real estate with improve- 
ments, covenanted, in articles of partnership with B., that on receipt from 
B. of one-half the amount paid for the property, with interest, and half the 
running expenses, he would convey to him an undivided half of the property. 
On decease of A., B., as surviving partner, administered on the joint estate. 
Held, that the record of final settlement .in the Probate Court, showing a 
balance of partnership payments in favor of B., was not conclusive evidence 
that the amount necessary to entitle him to a conveyance had been paid. It 
was not within the scope and purpose of final settlement to determine such 
questions. Sucha covenant and the payments made in accordance with it 
were individual, and not partnership, transactions. The conveyance in such 
case certainly should not be enforced when no accounts were rendered by the 
administrator of the profits of the estate.— Fish v. Lightner, 268. 

PRACTICE, CIVIL. 

1. Practice, Civil —Cotemporary suits in different courts, effect of.—A. sued 
B., with other defendants, for partition of certain lands. Afterward, before 
the first suit was determined, B. brought suit in another court against the 
other defendants for the partition of the same lands, without joining A. in the 
suits; and a judgment was had in this second suit, a sale made, and a sheriff's 
deed cf the land executed. In a subsequent trial, in a different action, an 
attempt was made to impeach the judgment in the second suit, and the 
sheriil’s deed, on account of the pendency of the previous action. Held, that 
in the third action the proceedings in the second suit could not be treated as 
void because of the pendency of the first. It was the duty of the defendants 
in such second suit, when properly served, if they objected to answering in 
the courts, to have pleaded in abatement the proceeding pending in the other 
court. This is the universal practice. There may be circumstances which 
would authorize the double proceeding, and the matter should be brought to 
the attention of the court by plea, that it may pass upon the preliminary 
question before proceeding to final judgment.— Bernccker v. Miller, 102. 

2. Practice, Civil— Collateral judgments, impeachment of.—A judgment can 
not be impeached collaterally for its defects. Such judgment and its recitals 
must be treated as correct until reversed.— Id. 

8. Mandamus — St. Louis Circuit Court— Time for filing exceptions — Con- 
struction of statute.—The fourteenth section of the law organizing the St. 
Louis Circuit Court (Gen. Stat. 1865, p. 889) takes that court out of the 
operation of the general law (Gen. Stat. 1865, ch. 169, 33 27, 28) permitting 
exceptions to be filed at any time during «the term; and, by virtue of that 
special act, the St. Louis Circuit Court has power to prescribe the limitations 
for filing exceptions named in the 12th and 16th rules adopted by it, in the 
revision adopted January, 1866.— State ex rel. Frank v. Smith, 112. 

4. Practice, Civil— New trial, right to grant — Probate Court, power of.— 
Courts of general common-law jurisdiction in England and the United States 

seem to have universally exercised the power of setting aside the verdict of 
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juries found in their own courts, and granting new trials; and the statutory 
provision (Gen. Stat. 1865, ch. 169, % 25) authorizing new trials in certain 
ceases is rather a limitation upon, than a grant of power to, the Circuit Court. 
But courts of inferior and limited jurisdiction have never been in the habit of 
exercising this power, and it can not be assumed that such power exists in the 
Probate Courts in the absence of authority given by the statute or of long 
usage.— Bartling v. Jamison, 141. 

5. Practice, Civil— Courts of record — Entries —Verdict — Power over.—In 
general, all courts of record, whether of special and inferior or of general 
jurisdiction, can modify or set aside entries of their own action made during 
the term, but that does not involve the right to refuse to enter or set asile a 
lawful verdict.— Id. 

6. Attachment — Non-residence — Notice, under act of 1855, should state the 
amount claimed.— Where attachment was levied on certain land of defend- 
ant, on the ground of his non-residence, notice of the suit stating that the pro- 
ceedings were “founded upon two promissory notes for the sum of $386.94,” 
embraced a sufficient statement of the nature of the demand, under section 28, 
chapter 12, R. C. 1855; but is defective, under that section, in not stating 
whether the sum named in the notice was the amount claimed by plaintiffs; 
and execution issued on attachment based on such notice may be quashed.— 
Haywood vy. Russell, 252. 

7. Attachment — Non-residence — Notice, last publication of, how long before 
next term.— Under the provision of 1855, concerning notice of attachment 
(R. C. 1855, ch. 12, 3 28), it is not necessary that the commencement of the 
publication should be eight weeks before the next term of court, nor that the 
four weeks should end four weeks before the next term. It is sufficient if the 
publication be four weeks, and if the last insertion, which is the commence- 
ment of the fourth week, be four weeks before the commencement of the 
term.—Id. 

8. Practice, Civil —Suit —Arbitration and award —Motion to confirm, with- 
drawal of.—Where it was set up as a defense in a suit that the matter in 
dispute had been submitted to arbitrators, who had made an award, and 
defendants filed their motion to confirm the award, but afterward withdrew 
the same: held, that by such withdrawal defendants did not abandon that 
defense to the action. The proceedings to obtain judgment upon the award 
form no part of the suit.—Bowen v. Lazalere, 383. 

9. Practice, Civil—Arbitration and award—Defense, setting up—Judgment.— 
When an action for the recovery of a debt is pending, an agreement to arbi- 
trate the matter in dispute is equivalent to an agreement, for a good consid- 
eration, to dismiss the suit. But such submission to arbitration can not be 
pleaded in bar until there is a good and binding award. In such case it is 
a full defense, and, in the absence of a traverse in the replication, will author- 
ize a final judgment for defendant.— Id. 


10. Practice, Civil—Arbitration and award—Answer pleading, must show that 
all arbitrators acted.— Under the requirements of the statute (Gen. Stat. 
1865, ch. 198, 3 5), any number of arbitrators less than the whole are incom- 
petent to sit; and an answer pleading arbitration and award by two out of 
three arbitrators is fatally defective, and may be disregarded.—Jd. 
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PRACTICE, CIVIL—( Continued.) 

ll. Arbitration and award—Plea of can not be set up after judgment.—A plea 
of arbitration and award is waived by plea and trial on the merits, and can 
not be set up in abeyance after judgment.—Zd. 

12. Practice, Civil — Mortgage — Contribution — Filing of mortgage — Con- 
struction of statute.—W here one out of several grantees in a mortgage brings 
an action for contribution against another, it is not necessary that the mort- 
gage be filed with the papers. That is necessary only where the action or 
pleading is founded on an instrument or pleading executed by the adverse 
party. (Gen. Stat. 1865, ch. 165, 3 51.) — Carr v. Waldron, 393. 

13. Practice, Civil —Mortgage—Contribution—Defect of parties—Construction 
of statute.—In a suit for contribution by one of several grantees in a mort- 
gage against another, all the mortgagees had an interest, and demurrer to 
the petition would lie where all were not made defendants. (Gen. Stat. 
1865, ch. 151, 22 5, 6.) There having been no ascertainment or adjustment 
of the amounts to which each was entitled, all should have been brought in, 
so that there might be a final determination binding on all parties. But see- 
tion 7, chapter 153, Gen. Stat. 1865, has no application to such a case.— Id. 

14. Arbitration and award—Motion to vacate, time of filing.—Where a party 
aggrieved by an award suffered a term to elapse before filing a motion to 
vacate the same, he waived his remedy.— Shores v. Bowen, 896. 

15. Arbitration and award — Judgment on motion to vacate, demurrer to.—A 
party aggrieved by an award has a right to file a paper in the nature of a 
demurrer to a motion for judgment on the award; and such paper, if properly 
filed, should not be stricken out on motion. Judgment on the arbitration 
and award is not granted as of course. Where the award was not vacated 
or modified or postponed, under the provisions of the statute (Gen. Stat. 
1865, ch. 198, 38 et seg.) the party aggrieved may defend himself against 
the motion, even though he may have neglected to apply in time to have the 
award vacated.— Id. 

16. Practice, Civil—Ezxecutions, stay of—Construction of statute.—The sixty- 
seventh, sixty-eighth and sixty-ninth sections of chapter 160, pp. 648-9, Gen. 
Stat. 1865, simply give a party the privilege, and enact the means, of taking 
steps in vacation to have the further proceedings on an execution stayed until 
he can be heard in court as to whether it should be set aside or quashed. The 
proceeding is not exclusive, and does not prevent the usual resort to a motion 
to set aside or quash at the return term in open court.— Parker v. Hannibal 
and St. Joseph Railroad Company, 415. 


See FRAUDULENT CONVEYANCES, 2. JUSTICES’ CouRTS. 


PRACTICE, CIVIL— ACTIONS. 
1. Partnership settlement—Outgoing partner—Injunction—Receiver.—W here 
articles of partnership provided that, in case of the death of any of the part- 
ners, violation of any of the articles of the agreement, or other dissolution of 
the partnership. a general account should be taken, and provided the manner 
of settlement of the concern and distribution of the assets; and plaintiffs, 
members of the partnership, sued for an injunction against the other partner, 
and the appointment of a receiver to settle the partnership affairs: held, that 
plaintiffs had no right to this mode of settlement until the defendant had first 
had an opportunity of closing up the concern under the articles of partner- 
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ship. Had they waited until it appeared that the defendant could not or 

would not comply with the articles before referred to, or until it appeared 

that the creditors of the firm were not being provided for, and that the prop- 
erty primarily liable for the debts was being wasted or improperly diverted, 

a right of action would have accrued. But the plaintiffs have no right to 
assume that defendant would not have done his whole duty if he had had 
opportunity.— Quinlivan v. English, 46. 

. Forcible entry and detainer — Question of title not admissible.—In an 
action of forcible entry and detainer, no question of title is admissible. All 
that devolves upon plaintiff in that proceeding is to show.that he was lawfully 
possessed of the premises, and that defendant unlawfully entered into and 
detained the same.— Goerges v. Hufschmidt, 179. 

3. Practice, Civil — Action — Account —Justice’s court —Statement of account 
not filed — Exceptions should be taken, when.—In a suit upon an account, 
commenced before a justice of the peace and appealed to the Circuit Court, 
although the recerd failed to show that ‘‘an account or statement of the cause 
of action” was filed either before the justice or the Circuit Court, yet if no 
exceptions to the omission or to the rulings of the court, grounded on the 
defect, were taken in the Circuit Court, the case is not open to review in the 
appellate court.— Beard v. Parks, 244. 

Practice, Civil — Actions — Trespass — Shooting, injuries caused by — Par- 
ticipants all liable for.—Where a number of persons met at the same time, 
and, by mutual understanding, arranged themselves on different sides, and 
engaged in combat with pistols, and a passer-by was wounded by one of the 
shots fired, they were held jointly and severally liable to the injured person in 
an action of trespass; and it was immaterial whether the defendants in the 
action fired the shot, or whether it was fired by some one else participating in 
the fray.— Murphy v. Wilson, 313. 

Practice, Civil —Actions — Trespass —Affray—Shooting—Allegata and pro- 
bata.—In an action of trespass for injuries done plaintiff by shooting, where the 
averments of the petition were that one of the defendants did the shooting, 
but all the defendants, together with others, made the assault, and engaged in 
the commission of the offense, testimony was proper and sufficient to sustain 
the action if it showed that plaintiff was shot by one of those participating in 
the affray, although not by one of those named as defendants.— Jd. 

See Account, STATED, 1. ATTACHMENT, 2,3. BarttMent, 2. Brits 
AND Notes, 7,8. EsecrMentT. FRAUDULENT CONVEYANCES, 2. Mis- 
TAKE, 1. Pracrice, Crvit—PLeaApDING, 9. REVENUE, 10. TRover, 1. 

PRACTICE, CIVIL— APPEAL. 

1. Practice, Civil — Appeal — Errors not appearing on the record or saved by 
exceptions not considered.— The Supreme Court, upon issues triable by jury, 
uniformly declines to consider errors not appearing upon its record proper — 
i. e., the pleadings, process, motions, orders, verdicts, and judgments — unless 
saved by proper exceptions.— Mortiand v. Holton, 58, 

2. Practice, Civil — Appeal — Right of court to amend its records after.— 

Where, a cause having been appealed to the District Court, the record 

showed a dismissal as to a certain defendant, but no final judgment, anda 

writ of certiorari in the cause showed that the judgment had been ordered, 
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PRACTICE, CIVIL —APPEAL—Continued.) 

: but the clerk had omitted to enter it of record, the court below properly 
ordered its records amended nune pro tune, so as to show that final judgment 
followed the order of dismissal. The court had lost jurisdiction of the case, 
but not of its records. — De Kalb County v. Hixon, 541. 

3. Practice, Civil— Bill of exceptions — Refusal of judge to sign—A fidavits— 
Construction of statute.—The statutory method of bringing up a Dill of i 
exceptions, where the judge refuses to sign it, by procuring the signatures 
of three bystanders, and filing affidavits sustaining it (Gen. Stat. 1865, ch. 
169, 3 30 et seg.), ought to be avoided if possible. To that end the judge who 
presided at the trial, under section 29, chapter 169, Gen. Stat. 1865, should 
state briefly wherein the bill is untrue, if he objects to it on that ground, and 
should assist the parties in making it up with his notes of testimony. But 
the law does not require that he should write the bill or change one presented 
to him.— Bowen v. Lazalere, 383. : 

4. Practice, Civil — Bill of exceptions — Refusal of court to sign.— Affida- 
vits.— Where a judge refuses to sign a bill of exceptions as being untrue, 
and refuses to permit it to be filed, it will be held to be true, notwithstand- 
ing, if sustained by the requisite number of affidavits, unimpeached by coun- 
ter-aflidavits, even though the affidavits are sworn to by interested parties. 
— Id. 

5. Practice, Civil — Appeal — Supersedeas.—In ordinary cases the effect of 
perfecting an appeal is to render inoperative the judgment of the lower court. 
The judgment is suspended, and no proceedings can be had under or by force 
of it, after the appeal is actually taken.— Parker v. Hannibal & St. Joseph 
Railroad Company, 415. 

6. Practice, Civil — Appeal —Judgments on motions.—The Supreme Court 
will review the decisions of the inferior courts upon judgments rendered on 
motion.— Jd, 

7. Practice, Civil— Appeal— Judgment on motion to quash — Bond — Super- 
sedeas.—An appeal from a judgment overruling a motion to quash an execu- 
tion operates as a supersedeas of the judgment upon which the execution 
issued, upon the filing of a sufficient bond; and in such case an order could 
be entered of record, staying the execution till the appeal is determined. But 
the bond must comply with the requirements of the statute (Gen. Stat. 1865, 
@ 12, p. 685), and be conditioned for the performance of the judgment as 
well as the payment of all damages and costs which may be awarded against 
the appellant in the Supreme Court. If not so conditioned, it does not stay 
the execution or have the force and effect of a supersedeas.— Id. 

8. Practice, Civil—Assigninent of errors—In absence of, judgment affirmed.— 
Where appellants neglect to file an assignment of errors, the judgment of the 
court below wiil be affirmed.— Rannells v. Flynn, 604, 

See Court, County, 1, 2. 8, LANDLoRD AND TENANT, 5. 

PRACTICE, CIVIL — PARTIES. 

1. Practice, Civil — Parties — Minor defendant.—Where a defendant in a suit 
is a minor at the time of the service of the summons, but the record shows 
that she appears by counsel, and she becomes of full age before judgment 


is taken, the judgment is not void because of her minority at the time of 
service.— Bernecker v. Miller, 102. 
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PRACTICE, CIVIL —PARTIES—(Continued.) 

2. Practice, Civil — Trial — Amendments, when allowed, during.—If facts are 
developed upon a trial which would enable defendant to impeach the trans- 
action upon which the suit is based, and he is taken by surprise by these facts; 
or if other facts have come to his knowledge since making up the issues, or 
any other good excuse can be given for not having made up the issues, so as 
to admit the testimony he desires to offer, he should be permitted to amend 
upon ferms. But a general application to amend an answer so as to set up 
fraud, without stating what amendment defendant wishes to make, is properly 
overruled in the discretion of the court.—Allen v. Ranson, 263. 

%. Practice, Civil—Actions—Parties—Question who are, not settled by agree- 
ment of counsel.—The question who are the heirs of a party to a suit can not 
be set at rest by a statement of facts agreed upon by counsel in the case.— 
Aubuchon vy. Bender, 560. 

See ADMINISTRATION, 11. Contracts, 5. Practice, Crvit, 18. Prac- 
rick, Crvi.—Acrions, 4. Practice, Crvit— PLEADING, 7. 

PRACTICE, CIVIL— PLEADING. 

1. Practice, Civil — Pleadings — Offset — Debt due to one of two defendants 
sued on joint contract — Sureties.— It has been long settled in this State that 
where suit is brought against several defendants on a contract executed by 
them jointly, a debt due from plaintiff to one of the defendants can be offset 
to the claim sued on. By the statutes of Missouri, contracts which by the 
common law are joint only are construed to be joint and several; and, by the 
practice act, judgment may be given for or against one of the parties, plain- 
tiffs or defendants. These provisions so change the relations of parties that 
the authorities which forbid an offset of a debt due one of several defendants 
can have no force here; and even if this right of offset were not in general 
conceded, it certainly must be when the defendant who seeks to make it is the 
principal and his co-defendant is his security. —Mortland y, Holton, 58. 

2. Practice, Civil — Pleadings— Reply where one defendant pleads a several 
debt in offset. — Where in a suit against several defendants one of them is 
permitted to offset the demand of plaintiff by a debt due to himseif sepa- 
rately: held, that by way of reply to such offset plaintiff might set up a debt 
additional to the one sued on, due by this separate defendant to himself. 
This individual claim of the plaintiff, however, should not be permitted to 
extinguish any part of such separate defendant’s offset intended to be or 
proper to be applied upon the debt growing out of the contract which formed 
the basis of plaintiff's demand, either by agreement or connection with the 
subject matter of the contract. —Jd. 

3. Practice, Civil — Pleadings — Answer — Reply —Counter claim —New mat- 
ter. —A debt owing to plaintiff? by one of several defendants, who puts in a 
separate claim against the plaintiff, is, in one sense, an “answer at law” to 
that claim. It shows a state of facts existing at the time the separate claim 
is put in—a mutual indebtedness, an unadjusted account—that renders it 
unjust to permit one party to bring in his side of the account and shut the 
other out. It need not be called a counter claim; it lacks one of its elements, 
as the plaintiff should not be permitted to recover a judgment upon it; but it 
is new matter, that shows that defendant should not be permitted to recover 

so much of his account as equals this claim.— Jd, 






















































660 INDEX. 


PRACTICE, CIVIL — PLEADING—( Continzed.) 

4. Practice, Civil— Reply setting up additional debt of a separate defendant 
who has set up a separate offset, not a departure.—A reply setting up a debt 
or claim of plaintiff, in addition to the joint claim sued on, against a several 
defendant, who has set up a several demand against plaintiff as an offset, is 
not a departure. A departure is an abandonment of the original cause of 
action or defense for another. Such a reply sets up no new cause of action: 
it only bars a defense.— Id. 

5. Practice, Civil— Pleadings — Departure, when objected to.—A departure 
must be objected to before verdict; a verdict in favor of him who makes a 
departure cures the fault, if the matter is in substance a suflicient answer to 
what is before pleaded by the adverse party.— Id. 

6. Practice, Civil — Pleading — Answer — Avoidance.— Where a suit was 
brought against a constable for an unlawful levy under an execution, an 
answer which attempted to avoid liability by stating that the constable took 
from the plaintiffs in the execution, bonds to indemnify him against all claim 
or harm, was properly stricken out on motion. The bond was not authorized 
by law, and furnished no protection to the officer against his trespass.—State, 
to use of Reagan, v. Romer, 99. 

7. Practice, Civil— Defect of parties, how taken advantage of — Demurrer.— 
[t is too late to urge as ground of error, in this court, that the petition is 
defective by reason of non-joinder of parties. Defendant, to avail himself of 
such defect, should resort to demurrer. By failing to do so, he waives the 
objection. (Gen. Stat. 1865, ch. 165, 23 6-10.) — Kerr v. Bell, 120. 

8. Practice, Civil — Pleadings amended to conform to evidence, when.—Where ‘ 
plaintiff’s petition stated that certain real estate in controversy was paid for 
in cash, and the evidence showed payment by conveyance of other real estate, 
the court properly allowed plaintiff to amend his petition so as to make it 
conformable to the facts proved. (Gen. Stat. 1865, ch. 168, 33; 42 Mo. 101.) 
— Id. 

9. Practice, Civil — Pleadings — Action — Account — Item — Contract, privity 
of.—A statement of an account between A. and B. showed certain balances 
against A. C., having purchased the stock of A., wrote an indorsement on 
the back of the account, assuming the same, and obligating himself generally 
to pay it, but without any privity of contract with C. B. brought suit against 
C. upon the stipulation, without setting out in his petition the items of the 
account as provided by section 38, p. 661, Gen. Stat. 1865; but filed the 
account showing the balances against defendant. Held, that, for the purpose 
of the suit, the filing of that paper was sufficient, and that B. was not in such 
sense a stranger to the consideration of the contract as to prevent him from 
suing thereon in his own name.— Meyer v. Lowell, 328. 

10. Practice, Civil—Pleadings —‘‘ Plain and concise statement of facts,” what 
is meant by.— The “plain and concise statement of facts’? required by the 
statute does not refer so much to the style of the pleader—to his command of 
terse and simple English —as to the attempt sometimes made to give a long 
and prolix history of the transaction upon which the suit is bused, and encum- 
ber the pleadings with a number of impertinent allegations.— McGlothlin, 
Adm’r of Moore, v. Hemery, 850. 

11. Administrator—WNote secured by decd of trust—Sale of land under—Bill in 

equity to redeem — Usury — Tender.— Where the amount due on a note 
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PRACTICE, CIVIL—PLEADING—( Continued.) 


secured by a deed of trust on real estate is tendered by the administrator of 
the original maker, and is refused, he may immediately afterward file his 
petition’ to redeem the land; and if it be sold under the deed after tender, he 
may still obtain an order to set aside the sale and redeem the property; and if 
he needs the money to be derived from an administration sale of the land in 
order to pay the debts of the estate, he is a proper plaintiff in a bill for can- 
cellation of the sale under the trust deed. If the amount called for by the 
trust note is in part usurious, the administrator, under section 4, chapter 89, 
Gen. Stat. 1865, may refuse to pay the usurious portion of it, and need only 
make tender of the balance.—Zd. 

12. Practice, Civil — Pleading —Bill in equity— Multifariousness.— Multifari- 
ousness is the joining in one petition of distinct and independent matters, 
each of which would constitute a cause of action. Distinct facts forming a 
series of transactions tending to a common end, or all necessary to plaintiff’s 
equity, do not constitute multifariousness, nor does redundant or irrelevant 
matter that may be stricken out on motion, under section 20, chapter 165, 
Gen. Stat. 1865.— Id. 

13. Practice, Civil — Bill in equity — Prayer for relief.—In a bi!l in equity, if 
the petitioner make a case which will entitle him to some relief in the power 
of the court to grant, although he may mistake as to the specific relief, he will 
not, in consequence, be turned out of court; much less, if he has one good 
specifi¢ request and a general prayer. All that portion of the prayer not 
warranted by the petition is a nullity, and should be treated as surplusage. 
—Id. 

14. Practice, Civil —Pleadings—Contracts—Consideration —Averments— What 
omissions cured by verdict.—If the record in a suit is radically defective—as, 
if it shows that there was no obligation, no legal indebtedness, or that the 
judgment was rendered on a nudum pactum— the error may be taken advan- 
tage of afterward. But the mere omission to set out a fact as the considera- 
tion, or the whole consideration, on account of which omission a demurrer 
could have been maintained, or any fact that must have been found by the 
jury, is cured by the verdict.— Kercheval v. King, 401. 

15. Practice, Civil — Pleadings — Contract—Consideration — Averments.— In 
a suit upon a contract, where the main object of the contract was the sale of 
certain property of plaintiff to defendant, and, as a consideration for the sale, 
defendant made sundry independent agreements, an action would lie for a 
violation of one of defendant’s agreements without setting up the other, but 
the provision concerning the sale should be set out in either case.— Jd. 

16. Practice, Civit—Pleading—Want of demand.—Want of demand by plain- 
tiff, to be of any avail to defendant, must be pleaded.— Fisher v. City of St. 
Louis, 482. 

17. Practice, Civil—City of St. Louis—Contract—Suit for price—Tax bills.— 
The city of St. Louis agreed with plaintiff to pay for certain work in tax bills. 
The work was done, but the tax bills proved to be invalid. Held, that plain- 
tiff properly brought suit to recover the contract price for the work, without 
returning the void bills and demanding others; nor was he obliged to sue for 
failure to issue and deliver proper tax bills.— Id. 

18, Practice, Civil—Pleadings—Allegations.—In an action for damages against 

au railroad company, an allegation that it was the duty of defendant to employ 
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PRACTICE, CIVIL —PLEADING—( Continued. 

a suitable engineer, and that it failed and neglected to do so, does not 
authorize proof that a fireman, in the absence of the engineer, did manage 
and control the locomotive. The petition should allege that defendant author- 
ized or allowed the fireman to do such act.—Harper v. Indianapolis & St. 
Louis Railroad Company, 488. 

19. Practice, Civil —Special pleas in bar — Inconsistency.— The old special 
pleas in bar were technically supposed to confess and avoid, although in fact 
they might not confess at all. Hence, in a technical sense, they were incon- 
sistent with a denial; but they were not held to be so inconsistent as not to 
be pleadable together, unless there was an absolute incompatibility of facts. 
— Nelson v. Brodhack, 596. 

20. Practice, Civil —Note — Pleas—Special in bar, and non est factum.—In a 
suit on a note, pleas of xox est factum and payment, or release or other dis- 
charge, are not necessarily inconsistent.— Id. 

21. Practice, Civil —Pleadings—Inconsistency—Meaning of, in the statutes.— 
The consistency required by the statute (Gen. Stat. 1865, ch. 165, % 14) is one 
of fact merely. Two or more defenses are held to be inconsistent only where 
the proof of one necessarily disproves the other. But, under our system, the 
facts should be so set out in the pleading that both defenses may be true.—Jd, 

22. Practice, Civil—Pleadings—Statute of limitations vests title in plaintiff. 
The statute of limitations, where it operates, vests the absolute title of the 
property, and there is no mere necessity of pleading it to an action of eject- 
ment than though defendant held the plaintiff’s title.— Id. 

See Account, STaTEeD, 1. Practice, Crvit, 8, 9, 10, 11, 14,15. Quo 
WarRAnTo, 2,8. REVENUE, 11. 

PRACTICE, CIVIL —TRIALS. 

1. Instructions — Evidence.— Instructions based upon a state of facts not in 
evidence are erroneous, and should not be given.— Rose v. Spies, 20. 

2. Instructions — Commenting on evidence.—A court has no right to comment 
on the evidence or single out particular facts and tell the jury that if they 
find them in a certain way they shall give their verdict accordingly.— Id. 

3. Practice, Civil—-Trials —Court sitting as a jury —Instructions—Review.— 
Where the statute provides, in a civil action, that the damages shall be 
assessed by a jury, unless it is waived, the action of the court in such assess- 
ment is subject to the incidents of a jury trial, and instructions or declara- 
tions of law may be reviewed by the Supreme Court.— Quinlivan v. Eng- 
lish, 46. 

4. Practice, Civil— Trials — Instructions not applicable to question before 
the court, erroneous.—Although the proposition embraced in an instruction iz 
correct, yet if it does not affect the question before the court it is erroncous, 
and should not be given.— Id. ‘ 

5. Practice, Civil — Trials — Instructions.— General and abstract instructions 
may mislead the jury, and should not be given.— McDermott v. Donegan, 85. 

6. Practice, Civil—Trials—Instructions must be predicated upon the whole case. 
—Where, in the course of a trial, a fact was developed by the testimony of one 
witness, it was error for the court to instruct the jury that if they believed thai 
iact to be true they should find for a designated party accordingly. Instrue- 
tions should be predicated upon the whole case and take in all the evidence, 

— First National Bank of Warsaw v. Currie, 91. 
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PRACTICE, CIVIL — TRIALS—( Continued.) 

%. Practice, Civil — Trials — Fraud — False entry on record — Judgment — 
Presumptions.— If the court is so imposed upon as to suffer a false entry of 
uppearance by a defendant to be made, when the defendant neither appeared, 
nor suffered any one to appear for him; if from defendant’s want of knows 
ledge of the English language, and his general ignorance of what was pro- 
gressing or of its effects, he was actually deceived by the plaintiff, and by his 
ucts was induced to lie idle, and suffered injury in consequence, it is a fraud 
in fact, which, if made to appear in a proper way, would destroy any rights 
which plaintiff may have acquired from his legal proceedings. But courts 
will not assume that such frauds are practiced, and will not find them unless 
upon proper issues and clear proofs.— Bernecker v. Miller, 102. 

8. Instructions—Refusal of —Evidence.—Instructions not based upon evidence 
are properly refused.— Goerges v. Hufschmidt, 179. 

9. Practice, Civil— Trial -- Instructions should not reiterate each other.— 
Tf an instruction is simply a reiteration of other instructions given, and 
embraces no new proposition applicable to the case, it need not be given. 
Courts should simplify their directions to the jury, and ought not to embar- 
rass them by elaborations of the same point in different ways.— State, to use 
of Heed, v. King, 288. 

10. Practice — Evidence, objections to— Reasons for must be assigned at the 
time.— Objections to admission of testimony will not be noticed on appeal 
unless the reason therefor be given.— Id. 

11. Practice, Civil—Trial—Amendments, when allowed, during.— If facts are 
developed upon a trial which would enable defendant to impeach the trans- 
action upon which the suit is based and he is taken by surprise by these facts; 
or if other facts have come to his knowledge since making up the issues, or 
any other good excuse can be given for not having made up the issues, so as 
to admit the testimony he desires to offer, he should be permitted to amend 
upon terms. Buta general application to amend an answer so as to sct up 
fraud, without stating what amendment defendant wishes to make, is properly 
overruled in the diserction of the court.—Allen y. Ranson, 263. 

12. Practice, Civil—Trial —Evidence —Instructions.—W here there is any evi- 
dence in a trial tending to prove the issues of fact in a case, it must go to 
the jury, although the legal effect of those facts is a question of law upon 
which instructions may be given.— Bowen y. Lazalere, 383. 

13. Practice, Civil—Instructions—Jury—Evidence.—W here there is testimony 
in support of the answer in a suit, defendant has a right to the opinion of the 
jury upon the issue raised by. it unless the answer fails to make out a case 
that entitles him to relief. An instruction, in such state of proof, taking the 
case from the jury, where the answer is sufficient, is improper.— Owens v. 
Rector, 389. 

14. Practice, Civil —Instructions.— The giving of instructions not based on 
evidence is erroneous.— Harper v. Indianapolis and St. Louis Railroad Com- 
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pany, 488. 
15. Practice, Cwil—Verdict— Where responsive, etc., refusal by court to receive 
improper.—After a jury have pronounced their verdict, the court may, before 
receiving it, request them to retire and reconsider; and in such case they may 
change or adhere to their verdict, at their option. But where the verdict is 
sensible, consistent, and responsive to the issues, the court can not absolutely 
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PRACTICE, CIVIL — TRIALS—( Continued.) 
and finally reject and refuse to record the same, even though it be clearly 
against the evidence, and contrary to the law as laid down by the court. The 
statute (Gen. Stat. 1865, ch. 172, 3 3) has made ample provision, by motion 
for new trial, for rectifying errors in verdicts, and preventing injustice or mis- 
takes on the part of juries. — State ex rel. Nicholson v. Rombauer, 590, 

See Equity, 13. 

PRACTICE, CRIMINAL, 

1, Practice, Criminal — Indictment — Habeas corpus — Discharge — Construce 
tion of statute.— Section 28, chapter 213, Gen. Stat. 1865, by which a person 
indicted for any offense is entitled, subject to certain conditions, to be brought 
to trial before the end of the third term thereafter, was intended to apply to 
the Circuit Courts in the State exercising criminal jurisdiction, wherein only 
two terms are held during the year, and not to the Criminal Court of St. 
Louis county.— Ex parte Donaldson, 149. 

2. Criminal law — Indictment — Continuance, discretion vested in courts in 
matter of.— Where, under section 29, chapter 213, Gen. Stat. 1865, a contin- 
uance is granted to the State by the court, every inference is to be made in 
support of its rulings, and courts are bound to believe that the facts existed 
which, according to law, justified the continuance.—ZJd. 

8. Criminal law — Cireuit attorney — Nolle prosequi— Discharye.—The cir- 
cuit attorney has the right to enter a nolle prosequi, with the assent of the 
court, at any time before the prisoner is put upon his trial; and there is 
nothing in such proceeding to prevent the prisoner from being further hel¢ 
amenable.—Id. 

4. Crimes and punishinents — Offense consisting of different grades — Instruc- 
tions limiting verdict to one grade.—- It is the established doctrine in this 
State that upon the trial of a person indicted for an offense consisting of 
different grades, the court may, by suitable instructions, if the evidence war- 
rants it, direct the jury that the case, as made out by the evidence, belongs 
to one of the specified grades, and that, if the evidence is believed, they 
must find their verdict accordingly.—State v. Joeckel, 234. 

5. Crimes and punishments — Sentences at different terms of court upon the 
same person, effect of.— Section 9, chapter 207, Gen. Stat. 1865, concerning 
terms of imprisonment in case of a criminal convicted of more than one 
offense, applies only where he is convicted of two or more offenses at the 
same term; and both convictions, under that provision, must take place before 
the sentence is pronounced in either ease. And where a prisoner was sen- 
tenced, at the March term, 1866, of the St. Louis Criminal Court, to impris- 
onment for two years, for grand larceny, and at the May term of the same 
court he was again convicted and sentenced on another indictment for grand 
larceny for a period of three years, he will be entitled to his discharge at the 
expiration of three years.—Ex parte Meyers, 279. 

6. Criminal law—Courts have no common-law jurisdiction — Separate sen- 
tences, how pronounced.—The courts in this State have no common-law juris- 
diction in felonies. The powers that they exercise are sitch as are conferred 
by statute only; and separate sentences can only be passed upon the prisoner 
in the cause in the manner provided by statute.— Id. 

%. Crimes and punishments — Imprisonment commences with day of sentence — 

Criminal can not afterward be tried till expiration‘of tevm.— Asa general 
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PRACTICE, CRIMINAL—( Continued.) 


rule, the day on which a prisoner is sentenced will be reckoned as a part of 
his term of imprisonment. Then, in legal contemplation, he is in custody 
different from that of the Criminal Court, and can not again be put upon 
trial till he has served out the term of imprisonment assessed against him.—Jd. 
. Criminal law — Perjury — Indictment for falsely taking oath of loyalty.— 
An indictment for falsely taking the oath prescribed by section 6, art. XI, 
of the State constitution, charging defendant with having “enrolled and 
‘aused himself to be enrolled” as disloyal, is not contradictory. Instead of 
following the language of section 8, art. Il, and using the disjunctive ‘ or,” 
the indictment, in such cases, should properly employ the word “and,” 
unless it unites things that are repugnant. And it. was unnecessary to 
set forth the purpose or intent of ‘the enrollment. The phrase in section 
8, art. I, ‘or for any other purpose,” superadded to the other objects of 
enrollment, makes the section mean the same thing as though no object or 
purpose was mentioned. Defendant may show a good reason for his enroll- 
ment. But the special emergency relied upon to justify in the particular 
instance is a matter of defense.—State v. McCollum, 343. 
PRESUMPTIONS. 

See Brtts anp Notes, 8. Corporations, 2. HusBAND AND WIFE, 8. 

LAND AND Lanp TITLEs, 7. 

PROHIBITION, WRITS OF 

See Court, SUPREME, 2. 
PUBLICATION. 

See ATTACHMENT, 4, 5. 
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QUO WARRANTO. 

1. Quo warranto, writ of —Information in nature of a civil proceeding — 
Burden of proof in proceeding under. —An information in the nature of a writ 
of quo warranto is essentially a civil proceeding; and where such an inform.- 
tion was brought to try the right of respondent to the office of secretary of a 
certain insurance company: Aeld, that the burden of proof was upon the rela- 
tor, and that every reasonable intendment was to be made in favor of the reg- 
ularity of the proceedings by which respondent was put in office. They were 
the acts of a private corporation, and are to be presumed regular until tke 
contrary appears.— State ex rel. Bornefeld v. Kupferle, 154. 

2. Quo warranto— Subject to general rules of pleading.— An information in 
nature of a guo warranto is a pleading which must be answered or demurred 
to, and the general rules of pleading are applicable to proceedings therein. 
—State ex rel. Attorney-General v. Steers, 223. 

3. Quo warranto— Pleadings in — Allegations of, should be denied — Elec- 
tions —Title to office derived from election, not commission —Sheriff of Ralls 
county.— Where an information in the nature of a quo warranto charged 
that defendant was holding and exercising the office of sheriff by virtue of the 
clection of 1868, and in consequence of a certificate wrongfully issued by the 
clerk of the County Court, upon which a commission issued; an answer that 

defendant was duly elected in 1866, and that no successor had been qualified, 
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QUO WARRANTO.—Continued.) 


was bad, for duplicity, and might be construed to mean that he was holding 
under either election, for the reason that no person had succeeded him in office. 
The allegation in the petition should have been denied. A person derives 
his title to an office by his election, and not by his commission; and if he 
holds and exercises the functions of an office without having been legally 
elected, it is an unlawful holding, and he may be ousted at the instance of 
the State, notwithstanding his commission.— Jd. 
See Court, SuPREME, 2. St. JosepuH, City or, 1. 
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RAILROADS. 

1. County bonds; Schuyler county railroad —Implied consideration — Not 
subject to equities in the hands of assignees.—In proceedings for mandamus 
by the purchaser of certain bonds issued by Schuyler County Court to the 
North Missouri Railroad Company to enforce payment thereof: held, that 
although said bonds did not contain the words ‘‘ value received, negotiable and 
payable without defalcation,” as provided by the act concerning “bonds, bills, 
and notes” (RC. 1855, ch. 21, 33 2, 3), yet they imported a consideration 
and possessed the ordinary elements of negotiable instruments; and, in the 
hands of an innocent holder for value, before maturity, were not subject to 
antecedent equities. The act concerning bonds, etc., had in view classes of 
paper not usually employed in banking and commercial operations, and not 
adapted or intended for such uses. It was not meant to embrace bonds put 
in circulation as commercial securities, to be sold and used by a railroad 
company in defraying expenses of its road.— Barrett vy. County Court of 
Schuyler County, 197. 

2. County railroad bonds — Subscription — Election — Ratification of, defects 
tn.—In a suit to enforce payment of bonds given by a county to a railroad 
company, in payment of subscriptions by the county to the stock of the com- 
pany, although it appear that at the time the court authorized the subscrip- 
tion no election had been held to ascertain the sense of the tax-payers of the 
county in reference thereto, yet if it appeared that the county, by its duly 
authorized agent, voted on said stock subscription for more than twelve years, 
such action of the county was, for the purposes of this suit, a waiver of the 
defects in the original subscription. Moreover, the issue of the bonds, years 
after the time of the subscription, was a ratification thereof, and warranted a 
purchaser of them in assuming that such election, if required by law, had 
been duly held, and that the condition to the subscription had either been 
complied with or waived.—Id. 

8. State ex rel. Mo. & Miss. R.R. Co. v. Macon County Court, 41 Mo. 453, 
affirmed.— Chillicothe & Brunswick R.R. Co. v. Mayor of Brunswick, 553. 

See Corporations. DaMaGEs, 1,2. Exercurtions, 3, 4,5. Practice, 
Civ, — APPEALS, 5, 6, 7. REVENUE, 12, 14. 
RECORDS. 
See ConvEyances, 14,15. Evimpence, 11. 


REPLEVIN. ; 
See Contracts, 19. Sawes, 12. 
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RES ADJUDICATA. 
See PARTNERSHIP, 2. 

REVENUE. 

1, Revenue— Sewers — Special tax bills — Mistake tn name of owner does 
not vitiate— Construction of statute-—An omission or mistake in the tax 
bill regarding the name of the true owner of property against which a tax is 
levied, under section 16, art. VIII, of the revised charter of St. Louis (Sess. 
Acts 1847, pp. 75-6), does not vitiate the bill. The requirement of the 
statute making it the duty of the engineer to insert in the bill the name of 
the owner of the special lots assessed, is directory merely. But the rights 
of the owner ean not be affected by such error until he has had his day in 
court.—City of St. Louis, to use of Rotchford, v. De Noue, 136. 

2. Revenue — Special tax bills, judgment on, how limited.—In suits brought 
on special tax bills, under the provisions of section 16, art. VIII, of the 
revised charter of St. Louis (Sess. Acts 1867, pp. 75-6), judgment should be 
limited to the property and its owners. If not, it is erroneous; and a personal 
judgment against the parties to a deed of trust on certain real estate for taxes 
assessed against it is unwarranted, although such parties may have been 
properly joined in the suit, as having an interest in the property covered by 
the tax lien.— Id. 

8. Sheriff — Collector of tares —Official bond, liability on.— The doctrine that 
a sheriff is liable on his official bond for his wrongful acts under color of 
office has been long established in Missouri; and his liability extends to him 
as collector of taxes in those counties where it is made his duty to collect 
them.— State ex rel. Rice v. Powell, 486. 

4, Revenuc—Land, judgment on for taxes on personaliy.—There is no shadow 
of warrant for rendering judgment upon land for taxes due on personal 
property.—ZJd. 

5. Damages — Sheriff— Taxes, refusal to receive—Official bond, liability 
on — Measure of damages — Money paid voluntarily.— A sheriff who refuses 
to receive the legal taxes assessed upon real estate, and returns the land delin- 
quent because the owner failed to pay a tax assessed on his personal prop- 
erty, was altogether mistaken in his duty, and failed, according to the 
condition of his bond, ‘to faithfully perform all the duties of his office of 
collector according to law.” But he would not be liable to the owner upon 
his bond for the taxes on the personalty, with interest and costs, which the 
latter paid under judgment of the County Court against his delinquent land, 
and might have avoided by appearing in the court prior to judgment, and 
attending to his interests. Such taxes must be held to have been paid volun- 
tarily, and can not be recovered back in an action at law.—Id. 

6. Revenue — Street opening, tax assessments concerning — Constitutional 
construction of statute.—It is the settled doctrine in this State that the 
special provisions of the act of March 24, 1868, amendatory of the St. 
Louis city charter (Adj. Sess. Acts 1868, p. 239), touching tax assessments 
for opening of streets, are not repugnant to the constitution. And the 
decisions in this State are in perfect harmony with the whole current of 
adjudications in other States.— Uhrig v. City of St. Louis, 458. 

7. Revenue — Street opening— Tax of ten per cent. against the city of St. 

Louis, constitutional.— The particular provisions of the act of March 24, 

1868 (Adj. Sess. Acts 1868, p. 239, 3 3), limiting the assessments for street 
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REVENUE—( Continued.) 
opening, against the city of St. Louis, on account of the general benefit to be 
derived therefrom, to ten per cent., are lawful. The levy of the assessment 
upon adjoining property-owners is an exercise of the taxing power ; and the 
Legislature, in the exercise of this power, was at liberty, in its discretion, to 
impose the whole burden of the cost of the proposed improvemenfs upon 
them. And so it might, in its discretion, limit or extend the district to be 
taxed, and thus increase or diminish the sum to be paid to any particular 
proprietor. The imposition of a portion of the tax, not exceeding a tenth, 
upon the city at large, is to that extent a relief to the adjoining property- 
owners, and not a hardship furnishing grounds of complaint.—Id. 

8. Revenue— Ordinance for opening Washington avenue valid, although con- 
dition therein might be null.— The ordinance enacted under the act of March 
24, 1868 (Adj. Sess. Acts 1868, p. 238), providing for the widening of Wash- 
ington avenue at the junction of Jefferson avenue, in the city of St. Louis 

(ordinance 6,507), is valid, even though the condition thereto annexed—which 
provided that the ordinance should be null in case the Lindell Railway Com- 
pany should not, within a limited time, indemnity the city, ete. —should be 
held invalid.—Id. 

9. Revenue — Act of Congress — Bank shares— Taxcs — Assessments made, 
how.—Under the provisions of section 41 of the act of Congress of June 8, 
1864, re-enacting and amending the act of February 25, 1863 (U.S. Laws 
1863-4, p. 112), the county collector should make his assessments for taxes on 
bank shares against the shareholders personally, and has no right to collect 
the tax by selling the property of the bank, or the shares or other property 
of the shareholders, except that of the delinquent.— First National Bank of 
Hannibal v. Meredith, 500. 

10. Revenue — Banks— Act of Congress — Illegal tax — Injunction, when 
proper.—Injunction by a bank organized under act of June 3, 1864, to restrain 
the collection of taxes, is not the proper remedy for an illegal or irregular 
tax, unless the sale of the property is accompzuied by such circumstances 
that it will work irreparable mischief.— Id. 

11. Revenue— Banks, under act of Congress of June 3, 1864 — Assessments 
against banks for tax on shares — Injunction — Demurrer.— Suit by a bank- 
ing institution organized under act of Congress of June 3, 1864, to enjoin the 
collection of taxes assessed against itself on its bank shares, has no equity. 
The bank, as a corporation, will lose nothing if the shares of its stockholders 
are sold. The shareholders are the ones who suffer, and they, if any one, are 
entitled to relief. In such suit demurrer will properly lie for that reason.—Id. 

12. Railroads —Railroad act of 1868 —County bonds —Constitution.— Bonds 
issued by a township under the act to facilitate the construction of railroads 
in Missouri (Sess. Acts 1868, p. 92), are not in any sense county bonds; and 
the County Courts and counties named are merely made use of as agencies to 
carry out the object contemplated by the act. Hence, that act is not antag- 
onistic to section 14, art. XI, of the State constitution.— State ex rel. N. M. 
Central R.R. Co. v. Linn County Court, 504. 

13. Revenue — Taxes and subscriptions by municipal corporations — Legisla- 
ture — Powers of.—The law is now well settled in the United States, that 
the Legislature, having the control of the municipal organizations, and the 

power to enlarge or abridge their powers at pleasure, may make them the 
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REVENUE—( Continued.) 
instruments in carrying out works of public improvement, and may authorize 
them to make the subscription and levy taxes and issue bonds to meet the 
assessments thereon. The new constitution has not abridged this power. It 
only requires a different mode of procedure, and the assent of two-thirds of 
the qualified voters before a subscription shall be authorized.— Id. 

14. Revenue — Taxation, under act for constructing railroads in Missouri — 
Assessment for benefits — Constitution.— The provision in the act to facilitate 
the construction of railroads in Missouri (Sess. Acts 1868, p. 92, 3 2), requir- 
ing that the taxes for the payment of bonds issued for that purpose shall be 
based exclusively on real estate, is more in the nature of an assessment for 
benefits than general taxation. The lands are adjudged to be benefited by 
the improvements and are taxed in proportion to the amount of such benefit, 
and the whole tax and expense is levied upon them. And the principle 
applies in its fullest extent to railroads. Section 16, art. XI, of the consti- 
tution, against exempting property from taxation, has reference only to 
ordinary and general taxation for the purposes of revenue; and assessments 
of taxes under section 2 of the above act are not such taxations as are contem- 
plated by the general terms of the constitution.— Id. 

ROADS, COUNTY. 

See Court, County, 1, 2, 3, 4. 
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ST. CHARLES, CITY OF. 

1. St. Charles, city of — Engineer — Street opening — Damages, assessment 
of— City not compelled to pay— Construction of statute.— The charter of 
the city of St. Charles (Sess. Acts 1849, p. 272) in effect declared that prop- 
erty should not be used for opening or widening streets till damages assessed 
in favor of the property owners were paid, but did not provide for the rendi- 
tion of any judgment, or point out any mode for the collection of damages. 
Under that provision, the property of appellant was condemned for the open- 
ing of a street, and damages were assessed in his favor. On appeal to the 
Circuit Court from the finding of the jury, appellant obtained an award for a 
further amount against the city. Held, that the statute providing for the 
issuing of mandamus against corporations, requiring them to levy special 
taxes for the payment of judgments outstanding against them where an exe- 
cution has been unavailing (Gen. Stat. 1865, ch. 161, 33 77-79), has reference 
to a common-law judgment, regularly rendered and mutually binding, and 
not to such an award.—State ex rel. Rogers v. Hug, 116. 

2. Corporations, city— Opening of streets — Assessment of damages — Pay- 
ment, title of property before.— After assessment of damages to property 
owners for opening of streets, the city may, at her option, on payment of 
costs, desist from the undertaking and leave parties in statu guo. Such 
assessment does not invest the city with the right of property, nor divest the 
title of the property-holder till payment of the amount assessed. (City of St. 
Joseph v. Hamilton, 48 Mo. 282, affirmed.) —Jd. 

ST. CHARLES COLLEGE. 

1. Corporations — St. Charles College — Amendment of charter impaired obli- 
gation of contract.— By the charter of “St. Charles College,” it was required 

43—VOL. XLIV. 
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ST. CHARLES COLLEGE—( Continued.) 
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to be “an institution, purely literary, affording instruction in ancient and 
modern languages, the sciences and liberal arts, and not including or support- 
ing by its funds any department for instruction in systematic or polemic the- 
ology, nor instituting any regulations which should render a place in its 
classes offensive to reasonable or liberal-minded persons, whatever may be 
their religious opinions.” The amendment of the charter, approved Febru- 
ary 6, 1847 (Sess. Acts 1847, p. 226), provided that ‘‘the concurrence of the 
Missouri Annual Conference of the Methodist Episcopal Church South” 
should “‘be requisite in filling all vacancies in the board; upon the confer- 
ence affording to the board satisfactory assurances for the maintenance and 
endowment of the college.” Held, that the amendment, by requiring the 
concurrence in the choice of curators, of an ecclesiastical body representing 
one of the religious denominations of the State, endangered, in this regard, the © 
principles of the foundation; and, even if it did not, it changed the character 
of the administrators of the trust, hindered the free choice of their succes- 
sors, according to the will of the founder, by the men to whom he had 
intrusted his bounty, and essentially impaired the contract upon which he 
advanced it.— State ex rel. Pittman v. Adams, 570. 


Corporations, moneyed and charitable —Stockholders —Visitors.— In mon- 
eyed corporations, the trustees have no general powers. They are simply the 
agents of the shareholders, and under their control. The law of visitation, as 
applied to charities, has no application tothem. But in eleemosynary corpo- 
rations there are no stockholders, and regulations that ordinarily are made by 
them, and disputes that are submitted to the courts, are made and decided by 
those intrusted with the visitorial power.— Id. 

Corporations — Moneyed and elcemosynary —Visitors — Duties of.—In this 
country, moneyed corporations composed of shareholders, for whose use and 
benefit the charter is granted, may, in general, accept amendments thereto. 
But in charities the corporators are not the owners of the fund; neither is it 
held for their use. Their consent would not affect their own property but 
that of others, and their office of visitors, so far from giving them power to 
authorize any change in its management and control, contrary to the will of 
the founder, imposes upon them rather the obligation of seeing that that will 
is made paramount.—Id. 


Corporations —Visitors may consent to legislative change, when.— Various 
changes may be found neccessary in furtherance of the objects of a charitable 
institution which its visitors should have authority to make, or assent to, if 
such objects require an amendment to the charter. But if the general power 
of consent to legislative amendments is lodged in the directors or curators, 
there is no security whatever in eleemosynary grants.—ZJd. 


Corporations, eleemosynary — Legislative amendments — Curators — Con- 
sent of.— The curators of an eleemosynary institution, the grant of which by 
the Legislature is absolute, subject only to the conditions,imposed, have no 
power over the charter, but on the contrary it is their creator and their abso- 
lute rule of conduct. The beneficial interest in the charity fund belongs 
neither to them nor the State, but to the beneficiaries only, who, from the 
nature of the case, can not consent to any changes in the charter. Hence, its 
essential conditions are permanent, so far as change depends upon consent, 
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ST. CHARLES COLLEGE—( Continued.) 


and the acceptance of a legislative amendmént to the charter of such an insti- 
tution by its board of curators gives it no validity.—Jd 

6. Corporations — Officers, removal of, for disloyalty— Act of March 28, 
1868, validity of.—The Legislature of this State, pending the late contest, 
had power to take measures to remove from the management of corporations 
of a public nature those who came within the purview of the oath commonly 
called the convention oath. (Vide act of March 23, 1863, Sess. Acts 1863, p. 
12.) The act was not a violation of the contract embraced in the charter, for 
fidelity to the State is embraced in every such contract. The duty of loyalty 
is antecedent, perpetual, and paramount; and, in granting a charter, the State 
can make no engagement to dispense with that duty.—Zd. 

7. Act of December 11, 1863, in the nature of an act of attainder —Article II, 
of constitution in force in 1863.—The act of December 11, 1863 (Adj. Sess. 
Acts 1863, p. 645), ousting the board of curators of St. Charles College for 
having failed to take and subscribe the oath required by the act of March 23 
(Sess. Acts 1863, p. 12), assumed, without judicial findings, that the board of 
curators had forfeited their position; it cut off any defenses which they might 
make upon a trial of their right to office, declared vacancies which had not 
been created, and proceeded to fill them. It was, therefore, in the nature of a 
bill ofattainder, and equally unjust and odious, and unknown to our jurispru- 
dence. Such judicial action was also expressly guarded against by article H 
of constitution, in force in 1863, which prohibited the union of the legislative 
and judicial power.— Id. 

& Constitution — Act of Legislature declaring forfeiture — Legislative judg- 
ments.— The recitals in a statute will in general be taken as correct. But an 
act declaring a forfeiture, if outside of legislative authority, can not be 
strengthened by reciting facts that might judicially work a forfeiture, unless 
those facts have been judicially passed upon. An act may recite a judgment 
of forfeiture as a proper foundation for any legislation warranted by such 
judgment, but the question of forfeiture is strictly judicial, And the Legisla- 
ture can not constitutionally know either that the facts exist or their legal 
effect.—Id. 

9. Corporations — Powers of amotion — Trial essential before amotion.— The 
power of amotion is judicial in its character, and generally exercised by the 
courts of the land, though it may be given to the corporation by its charter, 
and, even if the charter is silent, an officer or corporator, in some classes of 
corporations, maybe expelled for sufficient cause. But it is essential, in every 
case, that charges be made, a trial had, and that the accused be notified and 
have a full opportunity for defense.— Id. 

10. Act of March 23, 1863, created no vacancy in board of curators of St. 
Charles College.—The act of March 23, 1863 (Sess. Acts 1863, p. 12), did not, 
proprio vigore, create any vacancy in the board of curators of St. Charles 
College, nor did it purport to do so.— Id. 


ST. JOSEPH, CITY OF. 

1. Quo warranto— City council of St. Joseph —Title to office in, triable in Cir 
cuit Court — Construction of charter.—In the absence of express words to 
that effect, the sixth section of article II of the charter of the city of St. 
Joseph did not make the judgment of the council board of that city final 
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ST. JOSEPH, CITY OF—(Continued.) 


and conclusive as to the qualifications and elections of its members; and 
by virtue of section 1, chapter 157, Gen. Stat. 1865, the Circuit Court of 
Buchanan county had jurisdiction to determine the right of a councilman 
to office, on an information in the nature of a guo warranto.— State ex rel. 
Turner v. Fitzgerald, 425. 


ST. LOUIS, CITY OF. 
1. City of St. Louis, to use of Murphy, v. Clemens, 43 Mo, 395, affirmed.— 


City of St. Louis, to use of Murphy, v. Buckner, 19. 


2. Revenue — Sewers — Special tax bills — Mistake in name of owner does not 


vitiate — Construction of statute-—An omission or mistake in the tax bill 
regarding the name of the true owner of property against which a tax is 
levied, under section 16, art. VIII, of the revised charter of St. Louis (Sess. 


_Acts 1867, pp. 75-6), does not vitiate the bill. The requirement of the statute 


making it the duty of the engineer to insert in the bill the name of the owner 
of the special lots assessed, is directory merely. But the rights of the owner 
ean not be affected by such error until he has had his day in court.— City of 
St. Louis, to use of Rotchford, v. De Noue, 136. 


. Revenue — Special tax bills, judgment on, how limited.—In suits brought 


on special tax bills, under the provisions of section 16, art. VIII, of the 
revised charter of St. Louis (Sess. Acts 1867, pp. 75-6), judgment should be 
limited to the property and its owners. If not, it is erroneous; and a per- 
sonal judgment against the parties to a deed of trust on certain real estate 
for taxes assessed against it is unwarranted, although such parties may have 
been properly joined in the suit, as having an interest in the property 
covered by the tax lien.— Id. 


4, Revenue— Street opening, tax assessments concerning — Constitutional 


construction of statute.—It is the settled doctrine in this State that the 
special provisions of the act of March 24, 1868, amendatory of the St. Louis 
city charter (Adj. Sess. Acts 1868, p. 239), touching tax assessments for 
opening of streets, are not repugnant to the constitution. And the decisions 
in this State are in perfect harmony with the whole current of adjudications 
in other States.— Uhrig v. The City of St. Louis, 458. 


5. Revenue—Street opening—Taz of ten per cent. against the city of St. Lous, 


constitutional.— The particular provisions of the act of March 24, 1868 (Adj. 
Sess. Acts 1868, p. 239, 3 3), limiting the assessments for street opening, 
against the city of St. Louis, on account of the general benefit to be derived 
therefrom, to ten per cent., are lawful. The levy of the assessment upon 
adjoining property-owners is an exercise of the taxing power: and the Leg- 
islature, in the exercise of this power, was at liberty, in its discretion, to 
impose the whole burden of the cost of the proposed improvements upon 
them. And so it might, in its discretion, limit or extend the district to be 
taxed, and thus increase or diminish the sum to be paid to any particular 
proprietor. The imposition of a portion of the tax, not exceeding a tenth, 
upon the city at large, is to that extent a relief to the adjoining property- 
owners, and not a hardship furnishing grounds of complaint.— Id. 


6. Revenue — Ordinance for opening Washington avenue valid, although con- 


dition therein might be null.— The ordinance enacted under the act of March 
24, 1868 (Adj. Sess. Acts 1868, p. 238), providing for the widening of Wash- 
ington avenue at the junction of Jefferson avenue, in the city of St. Louis 
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i ST. LOUIS, CITY OF—( Continued.) 

(ordinance 6,507), is valid, even though the condition thereto annexed—which 
provided that the ordinance should be null in case the Lindell Railway Com- 
pany should not, within a limited time, indemnify the city, ete.—should be 
held invalid.— Id. 

7. Damages — Corporations — City of St. Louis — Hospital — Non-paying 

| patient.— The city of St. Louis is not liable in damages to a non-paying 

patient at the City Hospital for injuries resulting from the negligence and 
misfeasance of the officers and servants of the institution.— Murtaugh vy. The 
City of St. Louis, 479. 

8. Damages — Corporations — Negligence — Charity cases.—Where the officer 
or servant of a municipal corporation is in the exercise of a power conferred 
upon the corporation for its private benefit, and injury ensues from the negli- 
gence or misfeasance of such officer or servant, the corporation is liable, as 
in the case of private corporations or parties. But where the acts or omis- 
sions complained of were done or omitted in the exercise of 2 corporate 
franchise conferred upon the corporation for the public good, and not for 
private corporate advantage, the corporation is not liable for the consequence 
of such acts or omissions on the part of officers and servants.— Id. 

9, Practice, Civil — City of St. Louis — Contract — Suit for price — Tax bills. 
— The city of St. Louis agreed with plaintiff to pay for certnin work in tax 
bills. The work was done, but the tax bills proved to be invalid. Held, that 
plaintiff properly brought suit to recover the contract price for the work, with- 
out returning the void bills and demanding others; nor was he obliged to sue 
for failure to issue and deliver proper tax bills,— Fisher v. The City of St. 
Louis, 482. 

10. Corporations — Charter of St. Louis —Meat shops — City council.—The 
city of St. Louis, under the charter of March 3, 1851, authorizing the city 
council to “establish markets and market places, and to regulate the vending 
of meat,” (Sess. Acts 1851, p. 155,) had power to provide by ordinance that 
no person, not being the lessee of a butcher’s stall, should sell or offer for sale 
in market, or in any other place, any fresh meat in less quantities than one 
quarter (City of St. Louis v. Jackson, 25 Mo. 87), and the tenth and thirty- 
first subdivisions of section 1, art. 4, of the revised charter of March 13, 
1867 (Sess. Acts 1867, p. 63), did not have the effect of repealing that power. 
— City of St. Louis v. Weber, 547. 

11. Ordinances —Meat shops—Reasonableness of ordinance 5,83.2.—Ordinance 
5,882, in relation to markets in the city of St. Louis, excepting from the pro- 
hibition of meat shops that part of the city embraced in the new limits, and 
more than six squares from any market, was eminently just and reasonable. 


— Id. 
SALES. 





1. Contracts — Sales — Custom merchant, how established; when binding — 
Evidence.—A custom, to be good, must be general, uniform, and notorious, 
and, to be binding on the parties to 2 transaction, must be directly known to 
them, or so universal and general in its character that knowledge may well be 
presumed; and evidence which does not tend to establish any open, uniform, 
and notorious rule, but simply consists of the declarations of witnesses as to 
what their individual opinions are, and the obligations they should have deemed 
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SALES—( Continued.) 
resting upon them in certain circumstances, is illegal, and should be excluded. 
— Southwestern Freight and Cotton Press Company v. Stanard, 71. 

2. Contracts —Established custom, evidence of, for what purpose admissible ; 
force of.—Where a contract is made as toa matter about which there is a well- 
established custom, such custom is to be understood as forming a part of the 
contract, and may always be referred to for the purpose of showing the .inten- 
tion of the parties in all the particulars which are not expressed in the con- 
tract. But evidence of custom is never admissible to oppose or alter a general 
principle or rule, so as to make the rights and liabilities of parties other than 
they are at law.—ZJd. 

3. Sales — Orders — Negotiable instruments.— Where the vendor of goods 
delivered to the vendee an order on the vendor's mill, in words and figures 
following, viz: ‘* Eagle Mills, deliver to Lamb & Quinlin 200 barrels Eagle 

Steam flour. St. Louis, October Ist, 1867. E. O. Stanard”’—Aeld, that the 
order was not negotiable, and that the vendees could not assign to other par- 
ties any greater or different right than such vendees possessed.—ZJd. 

4. Contracts — Sales — Statute of frauds — Right of property, what sufficient 
to pass.— If anything remains to be done, as between the seller and buyer, 
before the goods are to be delivered, a present right docs not attach to the 
buyer. But separation is enough to pass the property, though weighing, 
measuring, or counting may afterward be necessary to adjust and determine 
the final amount of the price.—ZJd. 

5. Contracts — Sales, presumed to be for cash unless the contrary is stipu- 
lated. —When nothing is said between a vendor and vendee as to payment, 
and where no time is stipulated for payment, it is understood to be a cash 
sale, and payment and delivery are concurrent acts, and the vendor may refuse 
to deliver without payment; and if payment be not immediately made, the 
contract becomes void.— Jd. 

6. Contracts — Sales — Constructive delivery — Right of possession —Vendor’s 
lien — Non-payment — Insolvent buyer.— Even if the title has passed and the 
goods have been constructively delivered, possession could not have been 
coerced till payment was made, if the vendor has not surrendered possession. 
While he retains it his lien exists, and, though there may be a delivery which 
will pass the title, it will not necessarily destroy the lien. Unless credit is 
expressly given, which is a waiver of any right to demand immediate pay- 
ment, the lien will continue to exist. So, also, if the buyer be insolvent when 
he demands delivery, the seller may refuse to deliver even when credit has 
been given.—Jd. 

7. Contracts —Sales — Delivery and accepiance, when a question for the jury.— 
In doubtful cases the question of delivery and acceptance is for the jury, 
under instructions from the court. But where the facts are clear and undis- 
puted, what will amount to a delivery and acceptance, or waiver or destruc- 
tion of lien must be determined by the court.— Id. 

8. Contracts — Real estate, sale of — What acts an abandonment of:— Where, 

after the sale of certain land, the vendor received back the possession of it, 

rented it out, enjoyed the rents and profits, exercised exclusive and abso- 
lute ownership over it, advertised it for sale, and had the title vested in him- 
self, such acts will be held to be an abandonment by him of the sale.— Kerr 

v. Bell, 120. 
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SALES—( Continued.) 

9, Deed of trust—Resale.—At a sale of real estate under a deed of trust, where 
the highest bidder fails to pay the purchase money, the property may be resold 
by the trustee; and, in the absence of any satisfactory proof that the benefici- 
aries ofliciously or unfairly intermeddled with the duties of the trustee, or did 
anything to prevent other persons from bidding at the sale, or took any unfair 
advantage for the purpose of getting the property at a price below its value, 
the claim of the grantor for relief must fail. (Dover v. Kennerly e¢ al., 38 
Mo. £69, affirmed.) — Dover v. Kennerly, 145. 

10. Sale — Delivery — Reasonable time, how determined.—What would be a 
‘‘reasonable time,” under the statute (Gen. Stat. 1865, p. 440, 2 10), for 
delivery of goods after sale must be determined by the circumstances of each 
ease. And instructions may properly call the attention of the jury to the 
evidence, and, upon a proper hypothesis, may direct what the verdict shall be. 
— State, to use of Heed, v. King, 238. 

11. Sule —Sheriff’s return—Memorandum indorsed on—Inadequacy of price— 
Sale set aside, when.— Where the sheriff’s return upon an execution which 
had been levied upon certain shares of stock showed neither an advertisement 
nor public sale of the stock, and the only evidence of a sale at all was a mere 
memorandum or calculation of a sum of money made by some sale, indorsed 
on the back of the execution, and the price shown to be realized was greatly 
inadequate, the sale would be properly set aside on motion.— Mechanics’ 
Bank vy. Pitt, 364. 

12. Sale— Property may be reclaimed, when.—A. sold a certain mare to B., 
with the express agreement that, until the whole of the purchase money was 
paid over, the title should remain in A. Before payment of the purchase 
money due, and without the knowledge of A., B. sold the mare. Held, that 
B. had no vested right in the mare, and could convey no title by sale; and 
A., being guilty of no laches, might reclaim the property from an innocent 
purchaser without notice.— Little v. Page, 412. 

See Contracts, 2. ConvEYANCES, 6. Exercurions, 3,4. EVIDENCE, 
9,10. Morraaces AND DeEps oF Trust, 9. Trusts, 5. UNrtrepD 
Srares, 1. 

SCHUYLER COUNTY RAILROAD. 

See Corporations, 4, 5. 


SEAL. 


See EvipEence, 16. 
SENATE, STATE. 
See Orricers, 8. 
SEWERS. 
See REVENUE, 1, 2. 
SHAREHOLDERS. 
See Banks AND BANKING, 1,3. CoRPORATIONS, 1, 9. 
SHERIFF. 
See Orricers, 9,10. REVENUE, 38, 5. 
SHERIFE’S SALES. 
See Evipence 9, 10. Lanp anp Lanp Tittes, 7,8. Satezs, 11. 
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SEIZURE. 
See Unirep Srartks, 1. 


SPECIFIC PERFORMANCE. 
See ConVEYANCES, 5. 


STATE SAVINGS ASSOCIATION. 
See CorPoRaTIons, 6. 


STATUTE, CONSTRUCTION OF. 

1. Clark county — Removal of county seat — Construction of Sess. Acts 1865, 
p- 812, and R. C. 1855, p. 514, ch. 45.—It would seem to have been the 
obvious purpose of the Legislature, in the sixth section of the act to re-locate 
the county seat of Clark county (Sess. Acts 1865, p. 312), to adopt the 
machinery provided by the act of 1855 (R. C. 1855, p. 514, ch. 45), where that 
machinery was not superseded by the express provisions of the former act. 
The two acts taken together must be understood and construed as providing 
that the County Court of Clark county should act on the petition of a major- 
ity of the legal voters of that county, and appoint five commissioners to select 
a site for the public buildings “within two miles of said town of Cahoka,” 
and to do whatever else the act of 1855 required of them, not at variance with 
the act of 1865; and that when the commissioners had made the selection, 
and discharged the duties devolved upon them in this behalf, the County 
Court should order the removal of the county seat to the selected locality.— 
Spangler v. Clark County Court, 207. 

2. Statute, construction of — Intention should be carried out. — Generally, 
where words used in a statute are clear and unambiguous, there is no room 
left for construction; but when it is perceived that a particular intention, 
though not precisely expressed, must have been in the mind of the legislator, 
that intention will be enforced and made to control the strict letter.—State ex 
rel. Missouri Mutual Life Insurance Company v. King, 2838. 

8. Legislature — Exposition of laws by —What weight attached to.— A legis- 
lative exposition in regard to the construction of statutes, though not control- 
ling authority, is still entitled to weight.— Pike v. Megoun, 491. 





See ADMINISTRATION, 6, 7. ContTRAcTs, 2. CONVEYANCES, 12. Cor- 
PORATIONS, 4, 6. Court, County, 1,4. Court, Macon Common 
PieEas, 1. Court, SUPREME, 38. CRIMES AND PUNISHMENTS, 2, 5, 8. 
Damaces, 1,2. Dowerr,1. ELecrions, 4, 7, 8, 9, 10,11. Evimence, 
11. Executions, 1, 3. FRAUDULENT CONVEYANCES, 1. JUSTICES’ 
Courts, 1, 2,3. Orricers, 1, 2,3. Pracricr, Crvit, 8, 10, 12, 13, 15.” 
Practice, Crvitc—APpprat, 3,7. Pracrice, Crvit—PLeapine, 10, 21, 
Practice, Crrmral, 1, 2,5, 8. Revenvz, 1, 6, 7, 8, 9, 10, 11, 12, 13, 
14. Sr. Cares Cotyzce, 1, 6,7, 8,10. Sr. Josepu, Ciry or, 1. 
TRADE-MARK, 2, 3. 


STREETS. 
1. St. Charles, city of — Engineer — Street opening — Damages, assessment 
of — City not compelled to pay — Construction of statute.—The charter of 
the city of St. Charles (Sess. Acts 1849, p. 272) in effect declared that prop- 
erty should not be used for opening or widening strects till damages assessed 
in favor of the property owners were paid, but did not provide for the rendi- 
tion of any judgment, or point out any mode for the collection of damages. 
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STREETS—( Continued.) 

Under that provision, the property of appellant was condemned for the 
opening of a street, and damages were assessed in his favor. On appeal to 
the Circuit Court from the finding of the jury, appellant obtained an award 
for a further amount against the city. Held, that the statute providing for 
the issuing of mandamus against corporations, requiring them to levy special f 
taxes for the payment of judgments outstanding against them where an 
execution has been unavailing (Gen. Stat. 1865, ch. 161, 23 77-79), has refer- 
ence to a common-law judgment regularly rendered and mutually binding, 
and not to such an award.—State ex rel. Rogers v. Hug, 116. 

2. Corporations, city— Opening of streets — Assessment of damages — Pay- 
ment, title of property before.— After assessment of ‘damages to property 
owners for opening of streets, the city may, at her option, on payment of 5 
costs, desist from the undertaking and leave parties in statu guo. Such 
assessment does not invest the city with the right of property, nor divest the 
title of the property-holder till payment of the amount assessed. (City of St. ; 
Joseph v. Hamilton, 48 Mo. 282, affirmed.) — Jd. 

3. Revenue— Street opening, tax assessments concerning — Constitutional con- 
struction of statute.—It is the settled doctrine in this State that the special 
provisions of the act of March 24, 1868, amendatory of the St. Louis city 
charter (Adj. Sess. Acts 1868, p. 239), touching tax assessments for opening 
of streets, are not repugnant to the constitution. And the decisions in this 
State are in perfect harmony with the whole current of adjudications in other 
States.—Uhrig v. The City of St. Louis, 458. 

4. Revenue—Strect opening— Tax of ten per cent. against the city of St. 
Louis, constitutional. — The particular provisions of the act of March 24, 
1868 (Adj. Sess. Acts 1868, p. 289, 3 3), limiting the assessments for street 
opening, against the city of St. Louis, on account of the general benetit to be 
derived therefrom, to ten per cent., are lawful. The levy of the assessment 
upon adjoining property-owners is an exercise of the taxing power; and the 
Legislature, in the exercise of this power, was at liberty, in its discretion, to 
impose the whole burden of the cost of the proposed improvements upon 
them. And so it might, in its discretion, limit or extend the district to be 
taxed, and thus increase or diminish the sum to be paid to any particular 
proprietor. The imposition of a portion of the tax, not exceeding a tenth, 
upon the city at large, is to that extent a relief to the adjoining property- 
owners, and not a hardship furnishing grounds of complaint.—ZId. 

5. Revenue— Ordinance for opening Washington avenue valid, although con- 
dition therein might be null. —The ordinance enacted under the act of March 
24, 1868 (Adj. Sess. Acts 1868, p. 238), providing for the widening of Wash- 
ington avenue at the junction of Jefferson avenue, in the city of St. Louis 
(ordinance 6,507), is valid, even though the condition thereto annexed—which 
provided that the ordinance should be null in case the Linde!l Railway Com- 
pany should not, within a limited time, indemnify the city, ete.—should be 
held invalid.—ZJd. 

SURETIES. 

1. Administrators — Joint bonds of — Liability of sureties on for acts of sur-. 
vivor.—A. and B. were appointed administrators of a certain estate, and gave 
bond as such. Subsequently an act of the Legislature, mentioning them by 

name and style of office, empowered them to sell the estate and put the pur- 
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SURETIES—( Continued.) 

chase money out at interest for the benefit of the heirs. It also required them 
to give new bond, with securities, to insure the performance of the trusts 
vested by the act. The additional bond was given, and afterward, A. having 
become disqualified, B., by a further act of the Legislature, was clothed with 
full powers to carry out the trusts, but no ney bond was required. B. pro- 
ceeded to sell the estate, but failed to account for the proceeds, and suit was 
brought against the securities on the bond called for by the original act. 
Held, that the word “ administrator,” as used therein, simply designated their 
persons; and that the powers conferred by the act were given to them nomi- 
natim, as individuals, and not in any representative capacity. They were 
donees of a naked power, unconnected with their duties as administrators, 
and the securities on their bond could not be held responsible for the wrong- 
ful acts of B.— State, to use of Watts v. Boon, 254. 

Sureties for several persons presumed to be joint — Not liable for acts of 
survivor.—Ifa person engage as a surety to several individuals, the engage- 
ment must be understood to be to all of them collectively and jointly; and it 
any of them die or cease to act, it will not be available in respect to trans- 
actions afterward by the survivors or the persons continuing to act.— Id. 

Sureties — Release of, at law and in equity.—At law, a technical release of 

one surety is a release of all; but the rule is otherwise in equity.— State ex 
rel. Midgett v. Matson, 305. 
4. Principal and surety — Co-sureties — Discharge of one no discharge of the 
others in equity.—A release of the principal will always discharge the surety ; 
but one surety may be discharged without prejudice to an action against the 
others, to the extent that they would be liable in a suit for contribution 
between themselves. The discharge of one surety can not be permitted to 
increase the liability of the others.— Id. 

Equity — Co-sureties — Contribution — Judgment liens — Subrogation.— 
Judgment was recovered against a number of co-sureties, who, subsequently 
thereto, sold sundry lands owned by them respectively while the same were 
subject to the lien of the judgment. The purchaser of one parcel, to prevent 
its sale under the judgment, paid the amount due thereon, and afterward 
brought suit in equity, praying that the land disposed of by the co-sureties, 
while subject to the same lien, might be subjected to a ratable proportion of 
the debt paid by him. Held, that while at law plaintiff's payment of the 
amount of the judgment operated as an extinguishment of the lien, yet equity, 
in furtherance of justice, would subrogate plaintiff to the rights of his grantor, 
and charge the lands bound by the lien in the hands of the other sureties or 
their grantees who purchased with notice. And the payment of the debt by 
plaintiff operated in equity as an immediate assignment to him of all the 
securities held by the judgment creditor. In such case it was the duty of 
the latter to make the transfer instanter.— Furnold v. The Bank of the State 
of Missonri, 336. 

See Contracts, 1. 
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TAXES, 
See REVENUE, 
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TAX BILLS. 

See REVENUE, 1,2. Streets, 1, 2. 

TENDER. 

See Justices’ Courts, 3. 

TITLE TO PERSONAL PROPERTY. 

See AGENCY, 6, 7. 

TOWNSHIPS. 

See Contracts, 2 ’ 
TRADE-MARK. 

1, Trade-marks — Infringement on, knowledge of by maker — Injunction.— In 
# suit to erfoin defendant from selling “Charter Oak” stoves, bearing a cer- 
tain trade-mark, the fact that parties in other localities manufactured 
* Charter Oak” stoves, and sent them into market to compete with plaintiff’s 
manufactures, in no way aids the defense, unless it appears that the plain- 
tiff assented to or acquiesced in such infringements upon his rights.— Filley 
v. Fassett, 168. 

2. Trade-mark, statute concerning — Claim filed under — Effect on existing 
rights.— The statute concerning trade-marks (Gen. Stat. 1865, p. 912) was not 
designed to weaken or abridge any existing rights, or any future right, to a 
trade-mark which might be acquired by appropriation and use.—Id. 

3. Trade-mark, statute concerning — Claim under, not available for manufac- 
turers without the State.—-A written claim to a disputed trade-mark, filed in 
the office of recorder of deeds in the county of St. Louis, under the act of 
March, 1866 (Gen. Stat. 1865, p. 912), can not avail the manufacturer of 
stoves in another State.—Zd. 

4. Trade-marks of the goods must point out their true source and origin.—Any 

contrivance, design, device, name, symbol, or other thing, may be emploved 

as a trade-mark, which is adapted to point out the true source and origin of 
the goods to which said mark is applied, or even to point out and designate 

a dealer’s place of business, distinguishing it from the business locality of 

other dealers. But the mark must point out the source and origin of the 

goods, and not be merely descriptive of the style, quality, or character of the 
goods themselves; and the fact that the name of a trade-mark, with the com- 
bined device, are neither descriptions nor suggestive of the style, character, or 
qualities of the article manufactured, is one of their virtues as a trade-mark. 

— Id, 

Trade-mark pointing out the source and origin of goods, a properly 
acquired.— By the adoption and use of a name and device adapted to point 
out the true source and origin of the manufactured article, the manufacturer 
acquires a property interest therein which the courts will protect.—Jd. 

Trade-mark— Name separated from surrounding device —Use of by other 
parties an infringement.— As “Charter Oak” stoves were not conspicuousiy 
known by the particular device which surrounded the name upon them, but 
by the name itself, the use of the name “Charter Oak,” separated from the 
other parts of the trade-mark, amounted to an infringement of the maker's 
rights.—Jd. 

Trade-mari: — Imitation need not be exact or perfect — Deception and fraud 
need not be proved — Injunction to stop piracy of, when.— The imitation 
of the original trade-mark need not be exact or perfect. It may be limited 
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TRADE-MARK—( Continued.) 


§ and partial; nor is it requisite that the whole should be pirated. Nor is 
it necessary to show that any one has in fact been deceived, or that the party 
complained of made the goods. Nor is it necessary to prove intentional 
fraud. If the court sees that complainant’s trade-marks are simulated in 
such a manner as probably to deceive customers or patrons of his trade or 
business, the piracy should be checked at once by injunction.— Jd. 


TREASURY NOTES, U. S. 
See CrIMES AND PUNISHMENTS, 1, 8, 4, 6. 


TROVER. 

1. Practice, Civil — Actions — Trover — Refusal to deliver without lawful rea- 
son — Conversion.— Although a refusal to deliver property on demand does 
not constitute a technical conversion, it is prima facie evidence of it, and will 
be conclusive in the absence of all evidence to explain and justify the refusal. 
And where the refusal is qualified by certain conditions, but there is nothing 
to show that the qualification rests upon a legal basis, the refusal is never- 
theless conversion.— Huxley v. Hartzell, 370. 


TRUSTS. 

1. Equity— Conveyances, fraudulent — Secret trusts.— The law will not per- 
mit a man to withdraw his property from his creditors. Nor can a man 
owing debts be permitted to devote his capital, industry, or credit to the 
accumulation of property to be held by some third person, for his own use 
or that of his family, to the exclusion of his creditors. In all such eases the 
law intervenes and goes behind the fraudulent and seeret transactions, and 
subjects the property or trust funds to the payment of just and legal demands. 
—Waddingham’s Ex. v. Loker, 1382. 

2. Equity—Voluntary trusts — Creditors — Agency.— In a suit to subject cer- 
tain stocks held by the widow and children of A. to the payment of his obli- 
gations, the mere fact that at his solicitation B. had purchased and held the 
same for the benefit of A.’s family, and that, as agent for B., A. had examined 
the books of the company and looked after the general management of the 
stocks, and, in his capacity as agent, had deposited dividends arising from the 
stocks, will not make such stocks liable for his debts, if it further appears 
that the stocks were not procured with his money or credit, and that he had 
no ownership or control of it except as agent of B.—Id. 

8. Equity — Agent — Purchase of property of principal by, forbidden.— An 
agent can not be allowed to purchase an interest in property where he has 
a duty to perform which is inconsistent with the character of a purchaser. 
The law does not presume that such a transaction will always be impressed 
with fraud, but it furnishes an inducement to traud, and affords opportunities 
to persons, who should always act with the most conscientious and scrupulous 
good faith, to abuse their trust; and therefore a total disability is enjoined, to 
take away all temptation.— Grumley v. Webb, 444. 

4, Equity — Agent, while in fiduciary capacity, can not interfere with title to 
the trust property.—An agent who, for a certain remuneration, undertook to 
collect the rents and exercise control over the property of his principal while 
the latter was absent and relied entirely on his discretion, judgment, and 

integrity, had no right to interfere with the title to the property, er place 

himself in an attitude of antagonism to the interests of his principal. By pur- 
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TRUSTS—( Continued.) 


chasing the property under such circumstances, he made himself liable as a 
trustee in relation thereto, for the benefit of his principal.— Id. 

5. Eguity—Sale —Purchaser —False representations by — Constructive trusts. 
—Where one becomes a purchaser under such circumstances as would make 
it a fraud to permit him to hold on to his bargain—as, by representing that 
he is buying for the benefit of the embarrassed debtor in the execution, or that 
he intended to reconvey the property, and thereby obtained it at a sacrifice— 
courts will relieve against such fraud, and the person who has gained an advan- 
tage by means of such fraudulent act will be converted into a trustee for 
those who have been injured thereby. (McNew v. Booth, 42 Mo. 189.)—Id, 

6. Equity—Leasehold estate—Trustee—Renewal of lease in name of —Profits, 
to whom accounted for.—Where a trustee in charge of a leasehold estate 
obtained a renewal of the lease of his cestut gue trust in his own name, before 
the lease had expired, and the possession and title which he had got by reason 
of his being agent or trustee superinduced the execution of the lease to 
him, he will be obliged to assign it to the cestut gue trust, and account for 
the profits. —Id. 

7. Equity —Lease — Renewal of by trustee in his own name— New lease held 
in trust for person entitled to original lease.—A lease renewed by a trustee 
or executor in his own name, even in the absence of fraud, and upon a refusal 
of the lessor to grant a new lease to the cestui gue trust, will be held in trust 
for the person entitled to the old lease, on the ground of public policy, in 
order to prevent persons in such situations from acting so as to take a benefit 
for themselves.— Id. 

8. Evidence — Receipt — General and particular terms, how construed. —A 
receipt given in full satisfaction of a certain judgment therein specified, and 
also of “all claims and demands,” will not avail against another suit pending 
between the same parties, and not shown to have been intended by them to 
be included in the receipt. Language, however general in its form, when 
used in connection with a particular subject matter, will be presumed to be 
used in subordination to that matter, and will be construed and limited 
accordingly.—Jd. 

See Contracts, 5. Mortaacges AnD DEEDS oF TRUST. 
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UNITED STATES. 


1. Sale— Seizure of mare by government—Condemnation and sale of by—War 
power.—Suit was brought for the possession of amare. The proof showed 
that she was taken by direct authority of the government of the United States, 
to meet a pressing exigency; that she was used in the military service, and 
then condemned and sold under the order of the department commander, 
with a direct and unequivocal assertion of title in the United States. Defend- 
ant became the purchaser, and suit was brought for her recovery by the origi- 
nal owner. Held, that plaintiff was not entitled to recover. Under the exi- 
gencies of the case, the government could seize and condemn the property, 

and impart good title by sale. If the claim were valid it should be brought 

against the United States.—Weliman v. Wickerman, 484. 
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USURY. 


1. Contracts—Equity—Deed of trust, reformation of — Usury.—In an action 
by the grantee to reform a deed of trust given to secure the payment of a 
note, where the defense of usury is set up and established in evidence, plain- 
tiff must produce his note and rebate the usurious portion thereof before he 
can obtain the redress sought. Defendant will not be compelled to resort to 
an action enjoining the sale of the property under the deed in order to main- 
tain his rights.— Corby v. Bean, 379. 


Vv 


VERDICT. 
See Pracrice, Crvit, 5. Pracrice, Crvi.—TRIALs, 15. 


VOUCHERS, U. §. 
See Acency, 1. 


W 


WAR POWER. 
See Unirrep States, 1. 


WILLS. 


1. Wills—Guardian and ward—Will to guardian by ward—Presumptions of 
law concerning.—In a suit to set aside a will, it appeared that the donce 
became the guardian of deceased while the latter was a mere child; that 
deceased always resided in his family; that he surrendered everything to his 
guardian’s judgment, and reposed the most implicit confidence in him in 
every respect; that a day or two after becoming of age, and while residing in 
the house of his guardian, deceased effected a settlement with him, and on the 
day following made his will, disinheriting all his kindred and relations, and 
conveying all his property to the guardian; that about a month afterward, 
and while still under his care, he died: Aeld, that the will was presumptively 
invalid, and the burden of proving its validity rested upon those who sought 
to derive an advantage under it.— Garvin’s Adm’r v. Williams. 465, 

WITNESSES. , 

See ADMINISTRATION, 4, 6. 
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